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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

JOHN LYNN KRAMER FILLIN  \* MERGEFORMAT ,
:



:


Claimant,
:



:

vs.

:



:           File No. 5001096

AMERICAN CONCRETE PRODUCTS
:

INC.,                                                         :



:           A R B I T R A T I O N


Employer,
: 



:                D E C I S I O N 

and

:



:

LIBERTY MUTUAL INSURANCE,
:



:


Insurance Carrier,
:     HEAD NOTE NOS. 1401, 1402.40,
Defendants.
:                 1402.60, 1802, 1803, 2501

______________________________________________________________________

INTRODUCTION

This is a proceeding in arbitration filed by John Lynn Kramer, claimant, against American Concrete products, Inc., employer, and Liberty Mutual Insurance Company, insurance carrier, defendants, for benefits as a result of an injury that occurred on July 23, 1999.  A hearing was held in Des Moines, Iowa at the office of the workers’ compensation commissioner on May 29, 2002 at 1:00 p.m. which is the time, date and place previously set by the Workers’ Compensation Commissioner.  Claimant was represented by Robert E. McKinney.  Defendants were represented by Joseph S. Cortese II.   

The record consists of joint exhibits A through H and claimant’s exhibits 1, 2 and 3.  The deputy excluded joint exhibit H, which is a 114 page discovery deposition of claimant, for the reason that claimant was present in the courtroom at the time of the hearing to testify and that the attorneys could obtain the information they needed in evidence from him at the time of his testimony at hearing.  Joint exhibit H remains in the file as an offer of proof by the deputy.  

The witnesses were John Lynn Kramer, claimant; Karla Kramer, claimant’s wife; and Gary Johnson, employer’s plant manager.  Also in the courtroom at the time of the hearing was James McKinney, an attorney in the law office of claimant’s attorney for the first part of the hearing; Bill Sims, a law clerk in the office of defendants’ counsel; Dan Jungbluth, employer’s safety director; and Carol Spear, an insurance company representative was present for the last part of the hearing.  

PRELIMINARY MATTERS


Originally four petitions were filed.  As the hearing began claimant’s attorney dismissed the following files:  file no. 1282981 for an injury date of July 3, 1999; file no. 1282982 for an injury date of July 14, 1999; and file no. 1261828 for an injury date of July 26, 1999.


Claimant’s motion to dismiss these three files was granted on the record and separately, after the hearing, by a separate ruling on each case.  


The remaining claim file number 5001096, with an injury date of July 23, 1999, then is the subject of this decision.

STIPULATIONS

The parties stipulated to the following matters at the time of the hearing.

That an employer-employee relationship existed between employer and claimant at the time of the injury.


That claimant did in fact sustain an injury on July 23, 1999, which arose out of and in the course of employment with employer.


That claimant is asserting a claim for temporary disability benefits for the period from November 22, 2000 through February 15, 2001 and although entitlement to benefits for this period of time cannot be stipulated, nevertheless, it is stipulated that claimant was off work during this period of time.    


That in the event of an award of permanent disability, that the type of permanent disability is industrial disability for an injury to the body as a whole.


That the commencement date for permanent partial disability benefits, if any are awarded, is February 16, 2001.


That at the time of  injury claimant’s gross earnings were $400.00 per week; that claimant was married and entitled to two exemptions; and that the parties believe the weekly rate of compensation to be $265.11 per week based upon the foregoing information.    


That defendants are not asserting any affirmative defenses.

That the medical expenses are disputed but that the medical providers would testify as to the reasonableness of their fees and or treatment in the listed expenses and defendants are not offering contrary evidence.   

That although causal connection of the expenses to the work injury cannot be stipulated, the listed expenses are at least causally connected to the medical condition upon which the claim of injury is based.

ISSUES


The parties submitted the following issues for determination at the time of the hearing.


Whether the injury was the cause of temporary disability.

Whether claimant is entitled to temporary disability benefits, and if so what kind and how much.


Whether the injury was the cause of permanent disability.  

Whether claimant is entitled to permanent disability benefits, and if so how much. 

Whether claimant is entitled to medical benefits, to include whether the listed expenses are causally connected to this injury.

Whether the listed expenses were authorized by defendants.  

FINDINGS OF FACT


Claimant, John Lynn Kramer, testified that he was born on June 30, 1945 and that he was 56 years old at the time of the hearing.  


Claimant testified that he left high school prior to graduation in his senior year to perform six months active duty in the National Guard.  When he returned from military service he did complete high school.  He also completed a total of four years in active duty service with the National Guard.  


In the military he attended truck driving school, Wheeled Vehicle Maintenance School, and leadership training school.  Claimant testified that he was a truck driver in the military service and most often drove and maintained two and one-half ton trucks which carry heavy cargo.  


Claimant testified he also attended college between 1972 and 1974 at Austin Community College in Minnesota taking general education courses.  He did not receive a degree.  His major was pre-law.  When he left college he went to work full-time.  


Claimant has performed numerous past employments.  As a hotel clerk he carried bags, checked in people and sold bus tickets.  For a farm implement manufacturer he setup machines and served as the parts counter clerk.  He was a tool and dye maker and a world trade parts specialist for approximately five years.  He served on the Minnesota Highway Patrol for a very short period of time in 1970.  For two years he sold and repaired heating and cooling units.  He was a farm laborer.  He supervised restaurants.  He performed air-conditioning and heating repairs as well as electrical and plumbing repairs.  He operated and maintained a dredge at Lake Panorama.  For this employer he drove and performed light maintenance on a dump truck.


Since leaving the current employer he was driving a truck and hauling grain for an individual and he drove a fertilizer nurse truck.  Also at times he has been self-employed at various tasks.  


Claimant testified that he had no prior injuries or health conditions prior to this injury.  


When the injury occurred claimant was shoveling sand and gravel out of a close space below a conveyor belt.  Claimant testified that he worked on this project for four hours until it was completed.  Subsequently he had pain in his back after he got out of the hole.  


The company records show that on July 26, 1999, claimant called in at 7:00 a.m. and asked if his truck was repaired.  He learned that it was still in the shop.  Then claimant reported that he hurt his back on July 23 and was going to see his own doctor, not the company’s doctor.  


Claimant testified he wanted to see his own doctor and the plant manager told him to go ahead.  Claimant said he saw his family doctor, Robert E. Weissinger, D.O., on July 26, 1999.  


Dr. Weissinger’s record for that day state that Lynn presented today for evaluation of low back pain.  The patient has an extended history of low back pain.  He had some overuse issues at work recently which have exacerbated pain into the lower back area which have been resolving over the last several days on their own.  He had no radicular symptoms at that time.  Dr. Weissinger’s assessment was sacroiliitis.  Dr. Weissinger concluded that if he was not improving in two or three days he would consider a reevaluation with Thomas Carlstrom, M.D.


Claimant did not see Dr. Weissinger again until August 14, 1999, which was for the express purpose for a department of transportation physical.  The DOT physical was postponed because his blood pressure was 180 over 120.  On this date Dr. Weissinger’s assessment was bronchitis, pharyngitis and hypertension.  His back was not mentioned at this time however this might not be unusual because the express purpose of this visit was the department of transportation physical examination which was postponed.  Also it is to be noted that claimant did not actually see Dr. Weissinger on that day but rather saw his physician’s assistant by the name of Dennis Patrick Brant.


Next claimant saw Martin S. Rosenfeld, D.O., on September 17, 1999 as a referral from Dr. Weissinger for consultation on his lower back.  Dr. Rosenfeld’s records show that claimant began having problems in July of 1999 when he was shoveling sand in a cramped space at American Concrete in Perry, Iowa.


Claimant testified at hearing and Dr. Rosenfeld’s records show that claimant related to the doctor that after this incident of shoveling he was essentially unable to stand, sit, walk or do anything.  


X-rays of the lumbar spine showed marked disc degeneration at L5-S1 and a previous laminectomy on L5-S1 on the left.  


Dr. Rosenfeld’s conclusion was that he had a little left sciatica and he thought he had inflamed the old scar tissue.  He prescribed Daypro and claimant was instructed to come back in two weeks if it was not resolved and that they would consider an epidural steroid injection at that time.


From August 14, 1999 claimant was not seen in Dr. Weissinger’s office until April 25, 2000.  Again the express purpose of this visit was the DOT physical examination, which in fact was performed by Dr. Weissinger.  The doctor’s spinal examination on that date showed decreased disability to perform interior flexion, which essentially is to just bend forward.  There is no reference to him having back pain or leg pain on that date, however, the precise purpose of the exam was for the DOT examination.  Claimant did pass the physical examination on that date.


Dr. Weissinger’s records show that claimant was next seen on September 1, 2000.  Claimant complained that his right hip was painful, he had sharp pain, tingles in the upper leg and that his pain had increased over the last several weeks. 


On October 21, 2000, Dr. Weissinger’s records show that the MRI disclosed progressive degenerative disc disease with radicular symptoms and that claimant was being referred to Dr. Carlstrom for evaluation.


In his deposition Dr. Weissinger said the pain in the leg was the right leg.  The doctor said he reviewed the MRI with claimant on September 22, 2000.


Claimant was in the office next on November 4, 2000 and saw his physician’s assistant complaining of vomiting, nausea and back pain increase.  Claimant’s blood pressure was 180 over 120 and the assessment by Dennis Patrick Brant, the physician’s assistant was (1) hypertension (2) gastritis (3) lumbar paravertebral muscle strain/spasm.  The record on that date also reflects that the patient stated he had increased back pain radiating into his legs bilaterally.  He was prescribed Toradol, Flexeril and Vioxx for his low back pain.  It was also noted that his back pain had increased in the last couple of weeks.


In Dr. Weissinger’s deposition he agreed with claimant’s counsel that the history that claimant gave to Dr. Rosenfeld was consistent with the history that claimant gave to Dr. Weissinger on July 26, 1999, even though it was not the same exact wording.  


In his deposition Dr. Weissinger also agreed with claimant’s counsel that the history claimant gave to Dr. Carlstrom on November 13, 2000 about shoveling sand and rock at the bottom of the conveyor at work was consistent with the history that he gave to Dr. Weissinger on July 26, 1999, even though it is not the exact wording.  


In his deposition Dr. Weissinger also agreed that the increasing pain mentioned by the patient at that time was in his right hip.  In addition the increase of symptoms in the last couple of weeks did not mean it started two weeks ago, but rather there was an increase in the underlying pain for the past couple of weeks and Dr. Weissinger said that is how I would interpret it, that he had some increase in his symptoms.  The doctor said that he would defer to Dr. Carlstrom’s percentages of impairment and permanent restrictions.


Dr. Weissinger also acknowledged that on his report for July 26, 1999 that claimant had no radicular symptoms and that means that the pain did not extend into either one of the lower extremities on that date.  Furthermore that is different than what he told Dr. Carlstrom on November 13, 2000 when he had pain into his right buttocks and right leg.  And those two diagnoses were not consistent.  In addition the doctor admitted that between July of 1999 and April of 2000 there was no entry in any of his records about the patient complaining about the right lower extremity pain.  This came about for the first time on September 1, 2000 in Dr. Weissinger’s records. 


Claimant first saw Dr. Carlstrom on November 13, 2000 for pain in his right side of back and right leg.  Claimant further indicated that he stopped working in July 1999 and the reason for discontinuing work was due to his present symptoms.  (Joint Exhibit E, page 6)


On November 14, 2000, Dr. Carlstrom wrote to Dr. Weissinger that claimant had right sided leg pain, on and off symptoms for the past 18 months, a positive straight leg raise on the right, and his MRI showed a herniated disc on the right at L5-S1 with right S1 radiculopathy secondary to his small herniated disc.  Dr. Carlstrom said claimant was not excited about an epidural steroid injection even though one had been scheduled and claimant called back later not to do the epidural, but rather to go ahead with the surgery instead.


Dr. Carlstrom testified by deposition on May 24, 2002.  


He acknowledged that he performed surgery on claimant previously on July 21, 1997 when he was complaining of pain in his back radiating to the left leg.  It was a laminectomy for a herniated disc at L5-S1 on the left.  He next saw claimant on November 13, 2000 with pain in his back radiating to the right leg.  His MRI showed a small-herniated disc on the right at L5-S1.  The doctor testified that claimant did tell him on November 13, 2000 that he had had right leg pain since July of 1999.  He verified that the later diagnoses should not have caused left leg pain because it lateralized to the right side pinching the right-sided nerve root.  

Dr. Carlstrom opined that if the herniated disc was there before 1999 that it might or might not have caused right leg pain depending upon whether it was impinging upon a nerve root.  It might not have because it was only a small right-sided herniated disc.  He said that if it would cause pain it would be on the right side but it would not cause left leg pain.  

Dr. Carlstrom agreed that claimant could have had an intervening event that aggravated the herniated disc if it were present in his back.  As to whether the disc occurred between July of 1999 and August of 2000 depended on whether the herniated disc was symptomatic throughout that time frame.  Then he testified that he thought you would have to basically ask the patient.  And if the patient were complaining of either constant or intermittent low back pain with some radiation to the right and down his right leg, he said the herniated disc probably had been intermittently symptomatic throughout that period of time, July 1999 through August 2000.  

On the other hand if the symptoms first started in August of 2000 then he would think that the activity that brought on the symptoms in August of 2000 might be considered the cause of the event.  But if the leg pain started in late July 1999, then it either occurred or became symptomatic at that time.  

Dr. Carlstrom acknowledged that he did not treat claimant in July, August, September, October, or November of 1999.  The doctor conceded that claimant himself would be the best source of information to proceed on.  The doctor agreed that he did not have any medical records or reports or diagnostic films or test results that document any objective findings for that period of time.  

The doctor admitted that he had received Dr. Weissinger’s deposition and Mr. Kramer’s deposition from defendants’ attorney.  Dr. Carlstrom said that shoveling sand and gravel at the bottom of this conveyor was consistent and could result in a herniated disc and he has seen no incidents of any intervening causes.


Dr. Carlstrom agreed with his previous statement that it seemed to him that the July 1999 lifting incident caused the low back condition that resulted in the November surgery and was based solely on the information that he got from claimant himself.  Dr. Carlstrom further stated that the opinions that he has expressed in this case are in conjunction with his educational background, his qualifications and a number of years as a surgeon in the medical profession.  

Dr. Carlstrom concluded by saying that the medical treatment he rendered to Mr. Kramer was reasonably necessary to treat his condition and the bills associated with that treatment were also fair and reasonable.  The doctor finished by stating that he did not have any reason not to believe claimant in regard to his symptoms, his history etc.  The doctor also said that if claimant had left leg pain that it was certainly possible that the disc he operated on in 1997 might have been causing those symptoms or scar around the disc or something like that.


The surgery was performed on November 22, 2000.  On January 18, 2001 Dr. Carlstrom stated that claimant was feeling a good deal better and is resuming normal activity gradually.  His exam on that date was reading normal.  He recommended he start increasing his activity and he was sent to physical therapy to learn some William’s exercises and some aerobic exercises.  He concluded by stating that claimant would return to work February 15 without restrictions.


On June 12, 2001, Dr. Carlstrom wrote to defendants’ counsel that claimant had an episode of back and right leg pain in July of 1999, while working with sand and concrete at American Concrete Products.  He had fully recovered from his 1997 surgery and had been back to work normally without restrictions for several years prior to this new incident in July of 1999.  As for November 22, 2000 laminectomy, claimant post operatively did well again, his pain basically resolved and returned to more or less normal activity.  Dr. Carlstrom stated:  

I think he did have a herniated disc on the basis of his lifting incident at American Concrete in July of 1999.  Although I don’t see any need for absolute permanent restrictions, I do think that this patent has had two back injuries, and probably should avoid lifting greater than about fifty pounds.

I do think he sustained an impairment as a result of this injury, that being 8% of the body as a whole based upon the AMA guides, fourth edition.  I think he reached maximum benefits of healing in February of 2001.

(Jt. Ex., E, p. 19)


On February 20, 2000, defendants’ counsel wrote to Dr. Carlstrom challenging his opinion about causal connection based upon the length of time between July 1999 and November 22, 2000, a period of 16 months; the medical records in this case; the prescription records in this case; the discrepancy between right and left leg pain; claimant’s statements in his deposition which were controverted by other evidence concerning medical treatment and prescription treatment.


Dr. Carlstrom replied on February 26, 2002 stating that post operatively claimant did well and his last visit with him in January of 2001, and after physical therapy, he sent claimant back to work without restrictions.  In that letter Dr. Carlstrom stated that he had facts different than defendants’ attorney had obtained, to wit, that the patient related to the doctor fairly distinctly that this problem began in July of 1999 and furthermore that he was off work throughout the time from July of 1999 until the date of the surgery.  Furthermore, he did not describe to me any history of left leg pain.  The doctor asked for work history so he could reconsider his opinion.


On March 6, 2002, defendants’ attorney sent Dr. Carlstrom the claimant’s deposition taken on July 13, 2001 in which he describes in the fall of 1999 driving a tractor and working for a Mike Smith for approximately two and a half months and also McClure Ag from March of 2000 through July of 2000 driving a truck.  He also pointed out that claimant aggravated his back in August of 2000 while changing oil in his car.  Defendants’ counsel also pointed out several inconsistencies and discrepancies which in his opinion destroyed claimant’s credibility.


On April 3, 2002, Dr. Carlstrom responded to defendants’ counsel letter of March 6, 2002 that if during the time span July of 1999 until the time of the surgery this patient did not experience any significant discomfort then this would make the disorder for which he operated on related to some other incident some subsequent date in his opinion.  Next on May 20, 2002, Dr. Carlstrom wrote to claimant’s counsel in that letter Dr. Carlstrom stated that:

According to him and according to his deposition, the pain began in 1999, and persisted throughout that year, and he continued to have right leg pain and low back pain until his surgery in November of 2000.  * * * I now have the new information that you provided me, namely that his pain did begin in July, persisted throughout that year, until his surgery.  Postoperatively he did well, and I believe returned to work full time without restrictions.  

In summary, it seems to me that the July, 1999 lifting incident caused the low back condition that resulted in the November surgery.  

(Jt. Ex. E, p. 30)


Claimant only worked for this employer originally Boone-Perry Ready Mix and its successor American Concrete between June of 1998 and July of 1999.


The personnel records of employer indicate that claimant’s employment with this employer was not a happy experience for either the employer or the employee.  The personnel file is full of reprimands and complaints about claimant’s conduct as an employee.  

On April 5, 1999, claimant failed to notice that the truck engine that he was driving was losing oil before it completely shutdown.  On May 19, 1999 it is alleged that claimant sheared the teeth off of the transmission gear attempting to shift gears off road under a load.  On another date ( __ -16-99) the truck claimant was driving lost clutch springs and disc caused by using too high gear under load on job sites.  Gary Johnson noted on his report dated July 20, 1999 that he has observed similar driving habits at plant site and they have discussed the problem and this will be the final warning of equipment abuse.  The same discrepancies and others are shown in the reprimand history of eight reprimands before claimant was terminated in August of 1999.  


Another employee attendance/tardiness/reprimand sheet dated August 27, 1999 shows that on July 29, 1999 claimant overslept.  On July 22, 1999 he did not call in all day.  On July 23, 1999 he called in at 7:15 a.m. and worked around the plant four hours and went home.  On July 24, 1999 he did not call in.  On July 26, 1999 he called at 7:00 a.m., asked if the truck was repaired.  When Johnson said it was still in the shop claimant allegedly said he hurt his back on July 23 and was going to his own doctor, not the company’s doctor.  On July 27 claimant did not call in.  On July 28, 1999 he told employer he was only to do work that he felt comfortable doing as per his doctor’s orders.  On July 29, 1999 he was asked to drive a mixer truck and he said he could not do it because of his back.  On July 30, 1999 he did not want to work unless his dump truck was fixed.  

On August 2 to August 5, 1999 the dump truck was hauling material but on August 5 claimant got a DOT ticket, but not cited as out of service, but required the truck to be repaired.  He was offered work on August 9, 1999 on a mixer but he declined to use it and said to call him when his dump truck was done.  

The plant manager was told to get claimant back to work on August 26, 1999 and the manager left three messages for claimant to come to work on August 27, 1999.  When the plant manager called his home he was told that claimant was fishing with his friends and would not be back until August 31, 1999 and would check in then.  

Claimant was shown as terminated on August 27, 1999.  On September 8, 1999 Johnson, the plant manager, recorded that claimant called to tell him that he was filing a workers’ compensation claim for the injury reported on July 26, 1999.  He felt that he had been intimidated to work on July 23, by reprimanding him for equipment abuse earlier.  

Claimant was quoted as saying when he got his back problems resolved he would be needing a job and he would use Gary Johnson as a reference that he had better give him a good reference or he would sue him in civil court.  Also claimant was alleged to have said that if his back injury was not taken care of that he would sue on that matter also.


Karla Kramer, claimant’s wife, testified that many of the things he used to do around the house such as mowing and keeping the premises up he can no longer perform, and she has to do them.


Claimant’s exhibit 3 appears to be an internal document of the insurance company dated November 12, 1999 in which the author stated that the author did not recommend pursing this claim further at this time.  Claimant has not been seen by an authorized M.D. so there is no compensation due.  Insured has clearly documented everything.  If we pursue at this time we will only be waking a sleeping dog.  If claimant does come back we will do routine investigation and have supporting documentation that claimant has not been seen by a company medical doctor and was offered this opportunity.  They concluded they would hold the claim open until January 10, 2000, which was four months past the time claimant, was last heard from and terminated.  If there is no response from claimant by that time they will close the claim.


Claimant testified in his search for work he has only been able to find fragmentary part time work allegedly due to this injury and his age.


In the past claimant has been able to earn approximately $10.00 to $11.00 per hour.  He was earning $11.85 when he incurred this injury.  His employment since this injury was Mike Smith and McClure Ag.  He indicated he was making $10.00 per hour.

CONCLUSIONS OF LAW

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 14(f).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors are to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.


It is determined that the injury was the cause of temporary disability based upon the reports of Dr. Carlstrom.  


Dr. Carlstrom took claimant off work from the date of the surgery November 22, 2000 until he was released to return to work without restrictions on February 15, 2001, which is a period of 12.2/7 weeks or 12.285 weeks.  Therefore claimant is entitled to healing period benefits for 12.285 weeks at the agreed rate of $265.11 a week in the total amount of $3,256.88.  The parties agreed on the hearing report that claimant was off work during this period of time.  


Claimant is 56 years old, has an eight percent permanent functional impairment rating issued by Dr. Carlstrom, the treating physician and surgeon and has no actual permanent restrictions as such.  However he did suggest that claimant restrain himself from attempting to lift more than 50 pounds.  Claimant’s job for the past several years has been truck driving without any lifting according to his testimony.  Therefore claimant should be able to and has been able to find employment simply driving trucks and not performing any lifting operations.  


Claimant has been able to earn about as much after the injury as he was earning before the injury.  Therefore his loss of industrial disability is not significant.  


Claimant is not foreclosed from the truck driving jobs that he has performed in recent years.  Practically any truck-driving job that he can obtain would pay approximately what he was earning before this injury.


Wherefore it is determined that claimant has sustained a 20 percent industrial disability to the body as a whole as industrial disability and is entitled to 100 weeks of permanent partial disability benefits.  


One hundred weeks times $265.11, the agreed rate, results in an award of $26,511.00 commencing on February 16, 2001 as agreed to by the parties on the hearing report.  


It is further determined that the listed medical expenses in claimant’s exhibit 1 which total $8,634.41 were caused by this injury and defendants have stipulated that the medical providers would testify as to their reasonableness of the fees and treatment and that defendants are not offering contrary evidence.  They also stipulated that the listed expenses are at least causally connected to the medical conditions upon which the claim of injury is based.  Wherefore, defendants are ordered to pay to claimant or the provider of medical services $8,634.41 in medical expenses as shown on claimant’s exhibit 1.  

Defendants have asserted the authorization defense which is not valid for the reason that in the Answer they denied liability for this claim.  Also in claimant’s exhibit 3, claimant has proved by a preponderance of the evidence defendants chose to ignore this claim and leave sleeping dogs lie.  

Where defendants dispute liability and refuse to accept the claim the authorization defense is invalid.  By denying the claim and refusing to handle the claim they have forfeited the authorization defense.  

Wherefore defendants are ordered to pay claimant or the provider of medical services $8,634.41.  

ORDER


THEREFORE, IT IS ORDERED:


That defendants pay to claimant healing period benefits for the period of twelve point two eight five (12.285) weeks for the period from November 22, 2000 through February 15, 2001 at the rate of two hundred sixty-five and 11/100 ($265.11) dollars per week in a total amount of three thousand two hundred sixty-five and 88/100 ($3,256.88) dollars.


That defendants are ordered to pay claimant one hundred (100) weeks of permanent partial disability benefits as industrial disability at the rate of two hundred sixty-five and 11/100 ($265.11) dollars per week in the total amount of twenty six thousand five hundred eleven ($26,511.00) dollars commencing on February 16, 2001 as agreed to by the parties on the hearing report.


That defendants are ordered to pay to claimant or the provider of medical services eight thousand six hundred thirty-four and 41/100 ($8,634.41) dollars in medical expenses.


That all accrued weekly benefits are to be paid in a lump sum.


That interest will accrue on weekly benefits pursuant to Iowa Code section 85.30.


That the costs of this action, including the cost of the attendance of the court reporter at hearing, and the transcript of hearing are charged to defendants pursuant to Iowa Code section 86.19, Iowa Code section 86.40, and rule 876 IAC 4.33.


That defendants file claim activity reports as requested by this agency pursuant to rule 876 IAC 3.1

Signed and filed this __20th____ day of June, 2002.

   ________________________






       WALTER R. MCMANUS, JR.
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