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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

GARY DITTRICK,
  :



  :                  File No. 1282476 


Claimant,
  :



  :                A R B I T R A T I O N

vs.

  :



  :                     D E C I S I O N 

ALL AMERICAN HOMES,
  :



  :     


Employer,
  :


Self-Insured,
  :        HEAD NOTE NOS:  1100; 1801; 1803;


Defendant.
  :                                         2500

______________________________________________________________________

STATEMENT OF THE CASE


Gary Dittrick, claimant, filed a petition in arbitration seeking workers' compensation benefits from All American Homes, self-insured defendant employer, as a result of an alleged injury he sustained on November 25, 1998, which allegedly arose out of and in the course of his employment.  The case was heard and fully submitted in Dubuque, Iowa, on November 6, 2002.  The evidence in the case consists of the testimony of claimant, Judy Dittrick, and Mike Dingbaum.  The evidence also consists of claimant exhibits A through L and defendant exhibits 1 through 6.  

ISSUES


The parties presented the following issues for resolution in the case: 

1. Whether claimant sustained an injury on November 25, 1998, which arose out of and in the course of his employment;

2. Whether the alleged injury is the cause of temporary disability from November 26, 1998, through December 6, 1998, although it was stipulated by defendant that if defendant is liable for the alleged injury, claimant is entitled to benefits for this period of time;

3. Whether the injury is the cause of permanent disability; 

4. Whether claimant is entitled to the payment of medical expenses set forth in claimant’s exhibits H through L and whether those expenses were for treatment that was reasonable and necessary, was causally connected to the work injury, or at least was causally connected to the medical condition upon which the claim of injury is based; and

5. Whether claimant is entitled to permanent disability benefits for 35 weeks for a 7 percent loss of the whole body.  


It was stipulated that if the injury is found to be the cause of permanent disability, it will be evaluated on an industrial basis and that the commencement date for any permanent partial disability benefits awarded would be December 7, 1998.  It was further stipulated at the time of the alleged injury claimant was married and entitled to five exemptions.  


The undersigned was notified by the parties that they had agreed for purposes of hearing that claimant’s hourly rate of pay at the time of the alleged injury was $8.25 per hour making his gross earnings $330.00 per week.  Based on claimant’s marital status and exemptions at the time of the alleged injury, claimant’s correct weekly rate of compensation is $237.38.  

FINDINGS OF FACT 


The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:  


Gary Dittrick, claimant, was 52 years old at the time of the hearing.  Claimant is a high school graduate and he attended two years of college.  Claimant has done primarily construction labor work during his working life but did electrician work for defendant employer.  


On November 25, 1998, toward the end of claimant’s shift, claimant was working in a house and in exiting the house, his tool belt hooked onto some banding which caused claimant to stumble and hit the floor.  Claimant testified he felt a pop in his back and also had a sharp pain in his low back and on his side.  Claimant completed the rest of that workday.  The date of November 25, 1998, would have been the day before Thanksgiving.  Claimant’s wife, Judy Dittrick, testified that she saw claimant the evening of November 25, 1998, at which time claimant said he had fallen at work and claimant indicated that his back was bothering him.  


Claimant testified on November 26, 1998, his back tightened up on him and it was in a condition that he had not had before.  Claimant acknowledged that in the past he had had back pain complaints as well as pulled muscles, however, these were not long-term and not continuous as claimant testified he experienced after the November 25, 1998, incident.


The next working day would have been November 30, 1998, and claimant testified that he had his wife call the employer that morning to inform the employer he would not be in to work.  Mrs. Dittrick testified that on November 30, 1998, she called the employer to inform the employer claimant was not coming in due to claimant’s back bothering him.  A record of that call is part of the record as defendant exhibit 2, page 10, and documents claimant would be absent that day due to a back injury.  Mrs. Dittrick indicated that she made the call for claimant because claimant was not feeling well that morning. 


Claimant was seen by a physician assistant, C. Daniel Meyer, on November 30, 1998.  Claimant had seen Mr. Meyer on August 21, 1998, because of low back and right hip pain from a fall at work.  (Exhibit B, page 1)  In the notes taken by Mr. Meyer on November 30, 1998, it was charted that claimant reported a twisting, pulling sensation in his back while climbing at work on November 25, 1998, and that claimant’s back tightness had worsened over the course of several days.  Mr. Meyer offered the assessment of a lumbosacral strain, prescribed Flexeril and Naprosyn, and referred claimant to physical therapy.  Mr. Meyer also took claimant off work from November 30, 1998, through December 2, 1998.  (Ex. B, pp. 1 and 3) 


Physical therapy notes from December 1, 1998, set forth that claimant the previous Wednesday had stepped out of a home and felt pain in his lower lumbosacral spine and lower left extremity.  Physical therapy notes of December 2, 1998, reported claimant feeling a little better that day.  (Ex. C, pp. 2 and 3) 


Claimant returned to Mr. Meyer on December 2, 1998, and reported along with the back pain that claimant had a burning and weakness in his left thigh.  Mr. Meyer took claimant off work that day until December 5, 1998, and referred claimant for additional treatment by Hugh MacMenamin, M.D., at the Physicians’ Clinic of Iowa. 


Dr. MacMenamin saw claimant on December 4, 1998, at which time claimant completed a medical history questionnaire.  Claimant wrote on this form the nature of the injury was from claimant stepping the Wednesday before Thanksgiving and feeling a back pop.  (Ex. D, p. 2)  Dr. MacMenamin charted claimant indicating that the symptoms he was then complaining of began the day before Thanksgiving when claimant stepped wrong and heavily and felt a sudden pop in his back.  Thereafter claimant had numbness in claimant’s left thigh, pain in the left thigh, and noted pain almost all of the time.  Dr. MacMenamin ordered a lumbar spine x-ray and provided claimant with a Medrol Dose Pak.  (Ex. D, p. 5)


A physical therapy note of claimant’s session on December 4, 1998, had the following entry, “My leg is still numb, but my back pain is gone.”  (Ex. C, p. 3)  


Claimant returned to work on December 7, 1998, in his regular job.  Claimant testified that he spoke with his supervisor, Mike Dingbaum, and informed Mr. Dingbaum that he had sustained a work injury.  According to claimant, Mr. Dingbaum told claimant that it would not be reported as a workers’ compensation injury.  Claimant further contended that Mr. Dingbaum told him that if he pursued the matter further, claimant would be discharged.  Mr. Dingbaum testified and denied that he threatened claimant’s job if claimant filed for workers' compensation.  Mr. Dingbaum further testified that he first learned of the injury after the employer began receiving medical bills on behalf of claimant and Mr. Dingbaum then spoke with claimant at which time Mr. Dingbaum was informed of claimant’s contention that these bills were for a work injury.  


Claimant continued to work for defendant employer until being discharged on January 7, 2000.  During that time claimant did his regular work, however, this involved hanging light fixtures and installing smoke detectors, which was relatively light work.  Claimant testified he was discharged from this employment because of union activities, however, Mr. Dingbaum testified claimant was discharged for getting into a shoving match with another employee.  


Claimant testified that after returning to work, he continued to have back pain as well as leg pain and numbness.  However, claimant did not seek additional medical treatment for his back until being seen by Clinton Kauffman, M.D., on June 30, 2000.  Claimant had seen Dr. Kauffman on December 29, 1999, and January 3, 2000, for right elbow discomfort.  On neither occasion is there any indication of claimant mentioning back problems.  (Ex. E, p. 9)  On June 30, 2000, claimant saw Dr. Kauffman complaining of back pain and offered a history of three to four days of muscle spasm type pain and discomfort just medial and inferior to claimant’s left scapula which was at that time radiating into claimant’s left posterior, lateral and anterior mid chest wall.  No specific injury was mentioned as the mechanism for the symptoms.  (Ex. E, p. 9)  

Dr. Kauffman referred claimant to physical therapy which lasted from July 3, 2000, through July 22, 2000, during which time claimant had four treatments.  Claimant was eventually discharged from this therapy.  (Ex. C, pp. 6 and 8 through 9)  These notes do not reflect that claimant’s symptoms were other than in claimant’s left shoulder blade and left upper extremity.  There is a notation that claimant had left upper extremity tingling since a back injury last year with this notation being entered on July 6, 2000.  (Ex. C, p. 8)


Claimant was seen by Dr. Kauffman on September 5, 2000, with claimant reporting that two days before claimant began feeling very tired, fatigued, and weak.  Claimant also reported intermittent chills, drenching sweats, as well as intermittent diffuse numbness and tingling of claimant’s extremities the afternoon of September 5, 2000.  Dr. Kauffman further charted that claimant had sustained an injury two years before and had intermittent low back pain and discomfort.  Dr. Kauffman did note the following:  “His pain is usually located in his lower thoracic, upper lumbar spine.  Typically does not have pain radiating down into his legs.”  (Ex. E, p. 1)  Dr. Kauffman recommended a lumbar puncture but wanted to proceed first with a head CT and imaging of claimant’s back to rule out osteomyelitis.  (Ex. E, p. 3)  Claimant was admitted to the hospital on September 5, 2000, for the lumbar puncture and head CT and was discharged on September 8, 2000.  Both procedures were normal.  (Ex. E, p. 4)  An MRI was performed on September 7, 2000, and found spinal stenosis at the L2-3 level due to a broad based posterior disc protrusion and bilateral ligamentum flavum and facet hypertrophy.  Also found was a mild broad based posterior disc protrusion at the L3-4 and L4-5 levels.  (Ex. E, p. 6) 


Thereafter claimant began running a fever which resulted in claimant being hospitalized for approximately one week.  Claimant returned to see Dr. Kauffman on September 22, 2000, at which time Dr. Kauffman noted claimant’s strength was back, claimant had no headaches, and that claimant’s back pain was stable.  It was determined claimant had a viral syndrome which necessitated the hospitalization.  (Ex. E, p. 10)  Dr. Kauffman then determined that claimant should be seen for a neurosurgical consultation and an appointment was made for claimant to be seen by Chad D. Abernathey, M.D.


Dr. Abernathey, after examining claimant, offered as a treatment option epidural steroid injections, however, claimant declined to undergo this procedure.  Dr. Abernathey stated the following:  “I do not recommend an aggressive neurosurgical stance due to a paucity of clinical and radiographic findings.  His neural elements are well decompressed on his studies and his neurologic function is intact.”  (Ex. F)


Dr. Kauffman visited with claimant on October 20, 2000, and indicated that he agreed with Dr. Abernathey’s recommendations.  Claimant indicated a desire to have a second opinion and an appointment was made for claimant at the University of Iowa Hospital and Clinics, Department of Neurosurgery.  However, claimant apparently did not report for this appointment.  (Ex. E, pp. 11 and 13; Ex. 1, p. 7)  


Claimant testified that he continued to have low back pain.  Based on Dr. Kauffman’s recommendation he did seek chiropractic care.  As a result he began seeing John Schutz, D.C., the first such visit occurring on October 10, 2001.  Claimant saw Dr. Schutz weekly for several months.  Dr. Schutz indicated that over the period of time he treated claimant, there was an increase in range of motion observed and that claimant’s symptoms improved.  However, a report dated August 7, 2002, set forth that claimant did not feel he had reached pre-accident status due to ongoing numbness of claimant’s left thigh and periodic weakness of the left knee extensors.  (Ex. A, p. 2)


The August 17, 2002 report is part of the medical expenses claimant is seeking to have defendant pay.  That fee consisted of $450.00 and is part of the record as exhibit L, page 5.  In his report, Dr. Schutz determined claimant had posttraumatic disc protrusions of the lumbar spine, spinal canal, and neuroforaminal stenosis in the lumbar spine and somatic dysfunction of the lumbar spine and right sacroiliac joint.  He based this assessment on the MRI report of September 7, 2000.  He further set forth that pursuant to the AMA Guides that claimant had no impairment due to motion evaluation, had a seven percent impairment based on a herniated disc at L3-4, which resulted in a total whole person impairment of seven percent.  Dr. Schutz further opined that claimant’s overall spinal health would regress at an accelerated rate.  (Ex. A, pp. 3 and 4)  Dr. Schutz further determined that the claimant’s disc injuries were sustained at work and were permanent.  (Ex. A, p. 3)


Kenneth McMains, M.D., was asked by defendants to review claimant’s medical records.  Dr. Mains did not examine or see claimant prior to issuing a report on September 12, 2002.  Dr. McMains set forth that claimant had a long history of low back pain back to April 10, 1996, and that several different mechanisms of injury were noted concerning the November 25, 1998, incident.  Dr. McMains further indicated that the different mechanisms of injury caused different types of symptoms.  (Ex. 1, pp. 6 and 7)  Dr. McMains opined that the MRI did not support the rating offered by Dr. Schutz and that Dr. McMains’ opinion was supported by the opinion of Dr. Abernathey.  He opined that if claimant had an acute exacerbation of his back on November 30, 1998, it resolved over the next two to four weeks when claimant returned to full-duty work on December 7, 1998.  Dr. McMains further indicated that the findings of the MRI would have predated claimant’s hire date with defendant employer, June 15, 1998, “since it takes many years for the facet hypertrophy and ligamentum flavum thickening and degenerative joint disease noted in the lumbar spine on September 7, 2000.  (Ex. 1, pp. 7 through 8)

Dr. Schutz responded to Dr. McMains’ report on October 21, 2002.  Dr. Schutz noted that Dr. McMains’ report was based on a review of records only and not based on any examination or evaluation of claimant.  He criticizes Dr. McMains not following the Guides as it pertains to the imposition of impairment ratings. 

It is found that the impairment rating offered by Dr. Schutz is based on his interpretation of the MRI.  Based on that interpretation Dr. Schutz opines claimant has a herniated disc at L3-4.  However, that MRI does not so state and further, the neurosurgeon who saw claimant, Dr. Abernathey, who is presumed to have greater knowledge and expertise as it relates to such matters, found that the neural elements were well decompressed and the studies of neurological function were intact.  Accordingly, Dr. Schutz’s impairment rating will be given less weight in the determination of the disability in this case.  

Claimant testified that after leaving the employer, he continues to work through the hiring hall of his union.  Based on his continued back and leg complaints, he can no longer wear a tool belt and either has tools brought to him or he carries what he needs.  Claimant further testified he now can only work eight hours a day as opposed to twelve hours a day he was able to work prior to the injury and that he estimates that he takes off five months during the year because of his continued pain. 

REASONING AND CONCLUSIONS OF LAW 


The first issue to be addressed is whether claimant sustained an injury on November 25, 1998, which arose out of and in the course of his employment.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6)

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Cent. Tel. Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union County, 188 N.W.2d 283 (Iowa 1971).


The medical records close in time to this injury date consistently reflect that claimant offered a history that the injury to his low back occurred on the job on or about the date alleged in claimant’s petition.  Claimant’s wife has testified credibly that claimant had told her that he had fallen at work on November 25, 1998, and that claimant’s back was bothering him.  Ms. Dittrick eventually did call in the next working day to inform the employer that claimant would not be coming in to work due to a back injury.  It is, therefore, concluded that claimant has established by a preponderance of the evidence that he did sustain an injury on November 25, 1998, which arose out of and in the course of his employment. 


The next issue to be determined is whether claimant sustained permanent disability as a result of that injury.  

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).  Unrebutted expert medical testimony cannot be summarily rejected.  Leffler v. Wilson & Company, 320 N.W.2d 634 (Iowa App. 1982), Poula v. Siouxland Wall & Ceiling, 516 N.W.2d 910 (Iowa App. 1994).


No restrictions have been imposed on claimant as a result of this injury although claimant has indicated he now is not able to work the number of hours in a day that he used to and also is not able to wear a tool belt as he did before.  However, claimant was able to continue performing his job after this injury for well over a year and left it for reasons that were not associated with the injury.  However, it is noted the work claimant performed for defendant employer during that time did not consist of heavy, physical labor.  Claimant did not seek medical treatment for almost a year and a half after the initial treatment in December of 1998.  The opinions of Dr. Schutz, have been determined to have little weight as it relates to any permanent functional impairment based on the opinions of Mr. McMains as well as the neurosurgeon, Dr. Abernathey.  It is, therefore, concluded that claimant has not established permanent disability as a result of this injury.  


Defendants stipulated that if it was found to be liable for the injury, the claimant would be entitled to temporary total disability benefits from November 26, 1998, through December 6, 1998.  Therefore, defendant will be responsible for payment of benefits between those dates. 


The last issue to be resolved is whether defendant is responsible for the payment of the medical expenses set forth in exhibits H through L.  Exhibit H includes expenses for claimant’s treatment in December 1998 in relation to his low back.  It is concluded that those expenses are causally connected to the work and are, therefore, the responsibility of defendant to pay.  


Exhibit I are expenses incurred at the Delaware County Memorial Hospital and pages 1 through 3 are for physical therapy claimant was referred to by Dr. Kauffman.  It is found that those physical therapy sessions were for claimant’s low back problems and, therefore, were related to the work injury and are the responsibility of defendant to pay.  Exhibit I, page 4, are expenses incurred by claimant for the hospitalization, CT scan of claimant’s head as well as the spine MRI.  It is concluded that all of the expenses, with the exception of the spinal MRI, were not related to the work injury but were related to claimant’s viral syndrome that apparently came from a lumbar puncture.  However, the lumbar puncture was scheduled by Dr. Kauffman to rule out osteomyelitis.  Therefore, the only expenses defendant is responsible for paying in exhibit I, page 4, is the expense for the spinal MRI.

Exhibit J is a bill from the Physicians’ Clinic of Iowa for $137.00 where claimant was seen by Dr. MacMenamin.  The claimant had been referred to Dr. MacMenamin in relation to claimant’s lower back symptoms and it is, therefore, concluded that this was causally connected with the work injury.  Therefore, defendant will be responsible for the payment of exhibit J.  

Exhibit K are the payments for the treatment offered by Dr. Kauffman.  That treatment was for claimant's low back symptoms and, therefore, defendant will be responsible for the payment of those expenses.  

Exhibit L is the expenses incurred in relation to claimant’s treatment by Dr. Schutz.  Pages 1 through 4 reflect the treatments that were offered by Dr. Schutz to claimant for his low back.  Dr. Schutz has indicated that treatment was related to the injury of November 25, 1998.  Therefore, defendant will be responsible for the payment of the expenses set forth in exhibit L, pages 1 through 4.  Page 5 is the expense for Dr. Schutz’s impairment rating.  It is concluded that this would not be a proper medical expense that is to be paid by defendant and, in fact, is an independent medical evaluation fee.  However, as there had not been a prior impairment rating offered by a doctor retained by defendant before this evaluation was performed and the report was authored, it is determined that pursuant to Iowa Code section 85.39 it is not the responsibility of defendant to pay.  Therefore, defendant will not be responsible for the payment of the expense set forth in exhibit L, page 5.  

ORDER 


THEREFORE, IT IS ORDERED:


That claimant shall take nothing as it relates to permanent disability.


That defendants shall pay claimant temporary total disability benefits from November 26, 1998, through December 6, 1998, at the weekly rate of two hundred thirty-seven and 38/100 dollars ($237.38).  


That defendants shall pay the medical expenses set forth in this decision, specifically Exhibit H; Exhibit I, pages 1-3, and the MRI on page 4; Exhibit J; Exhibit K; and Exhibit L, pages 1-4.


That defendants shall pay the costs of this action pursuant to 876 IAC 4.33.  


That defendants shall file subsequent reports of injury as required by the agency. 

Signed and filed this ____26th___ day of November, 2002.

   ________________________







 STEVEN C. BEASLEY






                       DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER

Copies to:

Mr. E. Michael Carr

Mr. John M. Carr

Attorneys at Law

PO Box 333

Manchester, IA  52057

Mr. Kevin R. Rogers

Attorney at Law

PO Box 1200

Waterloo, IA  50704 

