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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



  :

SHERRI SMITH,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                       File No. 5006196

ADVANCE SERVICES, INC.,
  :



  :                            A P P E A L


Employer,
  :



  :                         D E C I S I O N

and

  :



  :

ATLANTIC MUTUAL INSURANCE,
  :    Head Note Nos.: 1402.30, 1108.50, 1802, 


  :                                1803, 2501

Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

While I performed a de novo review, I gave considerable deference to findings of fact that are impacted by the credibility findings, expressly or impliedly, made by the deputy who presided at the hearing.  The deputy who presided at the hearing had the best opportunity to evaluate the demeanor of the persons who testified at the hearing. The presiding deputy has the ability to include the demeanor of a witness when weighing credibility to find the true facts of the case.  My ability to find the true facts that are affected by witness demeanor and credibility cannot be expected to be superior to that of the deputy who presided at the hearing.  If anything, my ability when reviewing a transcript is likely inferior because I do not have the tool of witness demeanor to use in my evaluation.

The deputy was correct in finding that the requested expenses constituted reasonable and necessary treatment of the work injury.  There was no express evidence from the providers to establish the reasonableness of their fees and treatment.  This may be due in part to the failure of defense counsel to raise such issues in the preheating conference report.  However, the deputy was correct in applying an inference of reasonableness of the treatment and the fees charged for that treatment pursuant to my prior agency decisions cited by the deputy.  Reasonableness is also found based on claimant’s positive response to the surgery as well as the inference cited in the arbitration decision.  Despite the assertions of defense counsel that he had a number of experts who felt the treatment by Charles Taylon, M.D., was not reasonable or necessary (Transcript,  page 7), he did not produce that evidence.  Counsel’s statements are not evidence and no evidence rebutting the inference was received.  Lynn Nelson, M.D., merely stated that his findings were different at different times and could not state whether the reports of Dr. Taylon were reasonable.  [Ex. 7(a)(2)]  Thomas Young, M.D., specifically stated that he did not disagree with the need for surgery, he just felt that it should be a last resort. [Ex. 8(a)(2)]  No physician’s opinion was ever placed into evidence that the treatment of Dr. Taylon was unreasonable or unnecessary or that any charges for the treatment he performed or prescribed were unreasonable.

The deputy was also correct in finding that the requested expense were causally related to the work injury.  While there is ample corroboration that the requested expenses listed in Exhibit 14 are causally connected to the work injury of April 24, 2002.  The claimant referred to these expenses in her testimony at hearing.  (Tr., pp. 33, 45-46)  Further, after comparing claimant's description at hearing of the treatments she received for her work injury with the records of her treating physicians and the bills; the dates and types of service coincide.  Further corroboration is in the temporal relationship and the scenario of events and care being consistent with scenarios seen in other cases.  Nothing in the evidence appears to be peculiar or irregular.

Defendants shall pay the costs of the appeal, including the preparation of the hearing transcript.


Signed and filed this 17th  day of August, 2005.
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