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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

JOSE BELPRE,
  :



  :


Claimant,
  :         File No. 5001596



  :

vs.

  :      A R B I T R A T I O N



  :        

HAHN ROOFING, INC.,
  :          D E C I S I O N



  :     


Employer,
  :



  :        

and

  :



  :    HEAD NOTE NOS:  1107; 1108.50; 1401;

TRAVELERS,
  :        1401.10; 1401.20; 1401.30; 1401.40; 



  :        1402.30; 1402.60; 1802; 1803; 2001; 


Insurance Carrier,
  :        2002; 2201; 2501; 2601; 2700’ 3001;


Defendants.
  :        3002; 3003

______________________________________________________________________

INTRODUCTION


This is a hearing upon a petition for arbitration filed by Jose Belpre, claimant, against Hahn Roofing, Inc., employer, and Travelers, insurance carrier, defendants, as a result of an alleged injury that allegedly occurred on August 23, 2001.  A hearing was held in Storm Lake, Iowa at the Buena Vista County courthouse on November 18, 2003 at 3:00 p.m. which is the time, date, and place previously set by the order of the workers' compensation commissioner.  Claimant was represented by Willis J. Hamilton.  Defendants were represented by William D. Scherle.  


The record consists of joint exhibits 1 through 26 consisting of 49 pages and defendants’ exhibits A, B, C, and D, consisting of 6 pages [Defendants’ Exhibit C, a 46‑page deposition of Jose Belpre, claimant, is counted as one page and the deposition of Dennis E. Hahn, Sr., defendant-employer, is a 52‑page deposition and it is also counted as one page]; and the hearing testimony of Dennis E. Hahn, Sr., defendant‑employer.  


Also present in the courtroom at the time of the hearing was Charlotte Sisler, employer representative, at the counsel table with defendants’ attorney.  

Ms. Sandra Leyva was sworn in by the court reporter as the official interpreter for this proceeding.  


The case was fully submitted at the close of the hearing.  

Both attorneys submitted excellent post hearing briefs.  

STIPULATIONS 


The parties stipulated to the following matters at the time of the hearing:  

1. That the alleged injury was a cause of temporary disability during a period of recovery; and that claimant was claiming temporary disability benefits for the period from August 23, 2001 through October 9, 2002; and that if defendants are found liable for the alleged injury, then claimant is entitled to benefits for this period of time;  

2. That the alleged injury was a cause of permanent disability; 

3. That the type of permanent disability in the event of an award of permanent disability was scheduled member disability for an injury to the left leg; 

4. That the commencement date for permanent partial disability benefits, if any are awarded, is October 10, 2002; 

5. That at the time of the injury, claimant was single and entitled to one exemption; 

6. That defendants were not asserting any affirmative defenses pursuant to Iowa Code section 85.16, Iowa Code section 85.23, and Iowa Code section 85.26.  

7. With respect to medical expenses, the parties stipulated:  

a. That the fees or prices charged by the medical providers were fair and reasonable; 

b. The treatment was reasonable and necessary; 

c. That in the event of a dispute about the reasonableness of the fees or medical treatment, that the providers of medical services would testify as to the reasonableness of their fees and/or treatments set forth in the listed expenses;

d. That the listed medical expenses were causally connected to the work injury; 

e. That in the event of a dispute about causal connection of the medical expenses to the work injury, the parties stipulated that the listed medical expenses were causally connected to the medical condition upon which the claim of injury was based; 

8. That with respect to credits against any award for any benefits paid to claimant prior to hearing there was no dispute.

ISSUES 


The parties submitted the following issues for determination at the time of the hearing:  

1. Whether an employer/employee relationship existed between employer and claimant at the time of the alleged injury; 

2. Whether claimant did, in fact, sustain an injury on August 23, 2001 which arose out of and in the course of employment with the employer; 

3. Whether claimant is entitled to permanent disability benefits, and if so, how much; 

4. What were claimant’s gross earnings at the time of the injury; 

5. What is the proper weekly rate of workers’ compensation at the time of the injury; 

6. Whether claimant is entitled to medical expenses and if so, how much;

7. Whether claimant was an employee of Hahn Roofing, Inc. or whether claimant was an employee of an independent contractor of Hahn Roofing, Inc. at the time of the alleged injury.  

PRELIMINARY MATTERS 


Claimant’s attorney contended that claimant’s gross earnings at the time of the injury were $450.00 per week and claimant’s attorney contended that the workers' compensation rate for benefits was $277.11.  This is disputed by defendants.  

Defendants contend that because claimant did not file a tax return for tax year 2001 that he is precluded from claiming a rate in excess of the minimum rate of $187.00 per week based on the Iowa Workers’ Compensation Manual for the period from July 1, 2001 through June 30, 2002, page V, section C.


Attached to the hearing report are mileage expenses of Jose Belpre:

Jose Belpre Mileage



Spencer to Sioux City  (2)


  440 miles


Spencer to Dakota Dunes  (6)


1480 miles


Spencer to Sac City  (6)


  720 miles

Also attached to the hearing report is an itemized list of the medical expenses for Jose Belpre consisting of three pages and resulting in a total amount of $35,777.90.  

FINDINGS OF FACT 


Claimant, Jose Manuel Belpre, testified that he was 30 years old.  (Transcript, page 19)  


He related that he was injured on August 23, 2001 when he fell off of a roof in Ida Grove putting shingles on a roof. 


He said he had been doing roofing all summer in 2001 and even before that. 


Claimant testified that he did not have any tools of his own.  


Claimant testified that his home is Puerto Rico where he attended school until the sixth grade.  


Claimant testified that he could read English a little and he could speak English a little.  At the time of the injury he was working with Tracy Frink and Dennis Menjivar and there was another person but claimant did not remember that person’s name.  (Tr., p. 21)


Claimant testified that he got to work in Ida Grove that day by riding in a van with “Dennis Hahn Roofing” printed on the side of this van.  (Tr., p. 22)  


Claimant testified that he met up with his coworkers that day at the garage of Dennis Hahn in Spencer. 


Tracy drove the van to Ida Grove.  


Claimant testified that he was supposed to be paid $11.00 per hour for his work.  Sometimes he was paid in cash and sometimes he was paid by check.  


When he was paid in cash, Tracy would hand him the cash. 


When he was paid by check, Dennis Hahn would hand him the check.  (Tr., p. 23)


Jose identified the check in Exhibit 24 dated August 29, 2001.  He testified that he received it while he was on his sofa at his home with a broken leg after the alleged injury.  Claimant said Tracy delivered the check.  


Mr. Belpre testified that he was paid every week on Friday or Saturday and received other checks like the one in Exhibit 24. 


Claimant further testified there was a trailer on the job site with the name “Dennis Hahn” on the trailer and in which roofing materials were carried as well as tools such as hammers, nails, shingles, and roofing guns.  (Tr., p. 24) 


Mr. Belpre testified that Mr. Hahn would appear at the job site once or twice daily and he would climb up on the roof to check the job. 


Claimant testified that Mr. Hahn appeared to be the man in charge and did have the job changed sometimes.  Mr. Belpre testified that Mr. Hahn gave instructions to Tracy Frink.  (Tr., pp. 24 and 25)


Claimant testified that he obtained this job through a person named Venancio Garcia who worked for Dennis Hahn and drove a truck with the name of “Dennis Hahn” on the side of the truck.  He further testified that this truck contained roofing materials such as shingles and shingle cutters, insulation, and two ladders.  


Claimant testified that when he started working for Mr. Hahn, that Venancio was his original supervisor.  Then in the summer of 2001, he changed from working with Venancio to Tracy Frink.  (Tr., p. 27)


Claimant testified that when he worked with Venancio Garcia, he was paid in cash and that Venancio received the cash in the house of Dennis Hahn.  Claimant testified that Venancio told him once he would go to Dennis Hahn’s house “to pay you guys.”  (Tr., p. 29)


Exhibit 20 was shown to Jose Belpre.  This is a “Partnership Agreement” dated the 19th day of March, 2001 showing that the partners are Tracy Frink, Dennis Menjivar, and Jose Manuel Belpre.  


The partnership name was designated to be Frink Roofing and Construction and the purpose of the business was roofing and construction.  The capital contributions of each partner and the respective percentage of ownership of each partner were Tracy Frink, 55 percent; Dennis Menjivar, 19 percent; and Jose Manuel Belpre, 11 percent.  


The signatures are dated March 17, 2001, however, the signatures of the two parties other than Tracy Frink are preceded by an “x” and in the opinion of this deputy, are unreadable.  (Ex. 20, pp. 1 through 4)


Claimant testified that the first time he saw this document was in his attorney’s office.  


On transcript page 30, it reads:

Q. Did you ever sign this document?

A. No.


The witness indicated that he could read the names, Dennis Menjivar and Tracy, but implied he could not read the document,  (Tr., p. 30)


Claimant testified that on August 23, 2001, he fell off a roof and received a broken leg and was in the hospital for seven days.  Claimant identified exhibit 26 as pictures of him in the hospital. 


The pictures show claimant with a cast on his left lower leg below his left knee and above his left foot with fixation devices outside and over the cast.  (Ex. 26)


Claimant testified he received hospital bills but they were still unpaid.  (Tr., p. 31)


Claimant testified that he has been in the United States for eight years.  He does not have a GED and he has only learned “a little” English.  (Tr., p. 32)  


Claimant testified that he was considered a citizen of the United States by virtue of the fact that he is from Puerto Rico.  


Claimant admitted that he did not go to English classes to learn to speak the right English during the eight years that he has been in this country.  


At the hearing, claimant was asked if Mr. Garcia did not call him every year beginning in 1998 to come to work for him. 


Claimant answered the question by testifying “[w]ith Mr. Garcia for Dennis Hahn.”  (Tr., p. 34, line 19)  Claimant denied that Mr. Garcia had a contract with Mr. Hahn.  


When claimant was asked if he went to work for Tracy Frink in May 2000, claimant responded:  “I work with Tracy for Dennis Hahn.”  (Tr., p. 35, line 26)


Claimant was shown his deposition questions and answers when he was asked if he worked for Frink Roofing and Construction.  He answered, “yes” and in his deposition he testified that Mr. Frink was his supervisor.  (Tr., pp. 35 and 36)  


Claimant testified that the only time he got a check from Hahn Roofing was when he broke his leg.  (Ex. 24)  This check is signed by Dennis Hahn but is not drawn on an account for Hahn Roofing or Construction.  


Claimant testified that he worked 40 to 45 hours a week but he did not pay any taxes in 2001.  (Tr., p. 40)


It was shown to claimant that in his deposition he indicated that his co-employees were hired by Mr. Garcia and paid by Mr. Garcia but at the hearing claimant testified that:  “We were paid with Mr. Garcia with Mr. Hahn’s money.”  (Tr., p. 44, line 6)  


Again, claimant denied that Mr. Garcia had a contract with Dennis Hahn.  


Defendants’ counsel alleged that claimant was an employee for Frink Roofing in the year 2000 and claimant responded:  “I worked with him for Dennis Hahn.”  (Tr., p. 44, line 14)  


Defendants’ counsel alleged that Mr. Frink called claimant back to work for him in 2001 and claimant responded:  “I worked with Frink for Dennis Hahn.”  (Tr., p. 44, line 22)  


Claimant contended that Mr. Hahn told Mr. Frink how much Mr. Frink would pay claimant.  (Tr., pp. 45 and 46)  


Claimant admitted that he never did talk directly to Mr. Hahn about his hourly wage or bonus.  (Tr., p. 46)


Claimant acknowledged that his hourly pay and bonus discussions were with Tracy Frink.  (Tr., p. 46)


Claimant admitted Mr. Hahn never gave him cash but did give him a check.  (Tr., pp. 46 and 47)  Likewise, the checks he received were similar to the one in Exhibit 24.  


Claimant testified that he never did receive from Dennis Hahn or Frink Roofing or anyone else related to the roofing jobs he did in 2001 any tax documents at all.  Claimant denied that he received a W-2 form from either one of them.  Claimant denied that he received a 1099 form from either one of them.  


Claimant testified that he never filled out a job application for Frink Roofing or Frink Construction.  He further testified he did not fill out a job application for Venancio.  (Tr., p. 49)  


Claimant testified that Venancio never gave him any tax documents like 1099’s or W-2’s.  Claimant testified he did not know what the word “contractor” means.  (Tr., p. 49) 


Claimant acknowledged that nothing was taken out of his pay from April 2001 until the date of the injury.  Claimant testified that there was either bad communication or he really was not able to fully understand what he was being asked at the time of his deposition.  (Tr., p. 52)


Tracy Frink testified that he was 30 years old.  (Tr., p. 55)  He said he was unemployed at the time of his testimony but about four years ago he was doing construction work and roofing.  (Tr., p. 55)


The witness testified that he did work with Dennis Hahn for a period of time and that he was married to the stepdaughter of Dennis Hahn.  He further testified he was divorced from the stepdaughter at the time of his testimony.  The witness testified that he had been working for Dennis Hahn for a couple of years in 2001 moving snow in the wintertime and roofing for him in the summertime, spring, and throughout the working months.  He said in the winter they remove snow and in the summer, spring, and fall, they did roofing.  (Tr., pp. 56 and 57)


Mr. Frink testified that Mr. Hahn located the jobs.  He said that Mr. Hahn would examine the job site and put a bid in for a particular job.  Mr. Frink said that in 2001 he was not in any of the bidding or estimating procedures.  (Tr., p. 57)


The witness examined Exhibit 21 as an example of a proposal that Mr. Hahn would issue to customers but he was not involved in that particular phase of the process.


Mr. Frink testified that he did not work for anyone else in the year 2001 and the principle work that he performed was roofing and snow removal.  


Mr. Frink said that Mr. Hahn would locate the jobs and send him with a crew out to do the work and he was paid by Mr. Hahn by check for each job.  He received separate checks for each job.  


Mr. Frink testified that they did not negotiate every time.  There was a pay scale on how much he would get paid.  The witness said:  “Got paid according to a pay scale that he had that was pretty typical in the roofing business throughout, so much per square, so much per tear-off, so much per layer, so on and so forth, and it was just a fixed rate per each one of those items.”  (Tr., p. 60)  


Mr. Frink testified that he would have a sort of usual crew of workers in 2001 consisting of Jose, Dennis Menjivar, and Alex Fomosso.  


The witness testified that initially the workers were paid by the hour and then progressed later to a percentage of the total.  He said initially he negotiated the hourly rate with the worker and subsequently he and Mr. Hahn discussed how much they should be paid.  (Tr., p. 61)


The witness testified that Mr. Hahn proposed that the workers would be paid on a percentage basis.  The workers would get a percentage of the total that was coming to them.  (Tr., p. 62)


He further testified that this was Dennis Hahn’s proposal.  (Tr., p. 62)


Mr. Frink testified that generally they were paid by the job when the job was finished.  However, between advances and payments, these people would get paid on a weekly basis more than likely.  (Tr., p. 64)


Mr. Frink examined Exhibit 24 which is the check in the amount of $360.00 for “labor” drawn on the account of Heather Frink, Dennis Hahn, Sr., payee.  


Mr. Frink explained this account was set up this way because he personally was having money management problems and Mr. Hahn was attempting to help his stepdaughter, Heather Frink, by managing Heather and Tracy Frink’s money.  (Tr., p. 65) 


Mr. Frink testified that he did pay Jose and other persons in cash.  Typically, he was paid by Mr. Hahn and then he paid the workers.  If the account ran short, he would go to Mr. Hahn and get an advance in cash.  (Tr., pp. 65, 66)


Mr. Hahn got small amounts out of his billfold.  If it was a larger amount, he met Mr. Hahn at the office and Mr. Hahn would have it.  


Mr. Frink said he never did see Mr. Hahn take money out of his safe in his garage and hand it to Venancio Garcia.  


The witness was asked: 

Q. Did you ever have a company called Frink Construction Company in 19- -- excuse me, in 2001, or Frink Roofing or whatever?  


A. I didn’t – no, sir, I didn’t.


(Tr., pp. 68 and 69)


Mr. Frink testified that he did not issue any tax forms to the workers who worked with him in 2001.  He acknowledged he was supposed to but he did not.  (Tr., p. 70)


Mr. Frink testified that when and Mr. Hahn drove to projects, they would drive an ’89 Ford van owned by Hahn Roofing.  Likewise, the workers were picked up at the Hahn Roofing warehouse to go to work.  (Tr., p. 70)


Then Mr. Frink and Jose and Mr. Menjivar would head off to Ida Grove in the van which contained roofing materials and supplies and tools such as nail guns, hoses, and extension cords.  Other items in the van owned by Mr. Hahn were compressor, hoses, extension cords, nails, pneumatic stapler and things you would use on a roofing project.  (Tr., p. 71)


The witness said that when they used a trailer, the owner of the trailer was Hahn Roofing.  (Tr., p. 73)


Mr. Frink further testified that when they got to a project such as the Goodenow project, where Mr. Belpre was injured, that he did not provide the shingles for the project or the nails or any of the materials used to do the project.  (Tr., p. 72)  He said these came from the Dennis Hahn company warehouse.  They were loaded into the van and hauled to the site where they were put in a dump truck or on a flatbed trailer, both of which were owned by Dr. Hahn.  (Tr., p. 73)


Mr. Frink said normally they physically carried roofing materials on their shoulders carrying them up.  He described this as “lumping shingles.”  (Tr., p. 74)


On a couple of occasions, they had a Bobcat that had forks on the front that was owned by Mr. Hahn and in other projects they did use a forklift that was owned by Mr. Hahn.  (Tr., p. 75)


Tracy Frink testified that Mr. Hahn visited the work projects to check the progress, look for potential problems and make any suggestions as far as changing how things were going.  (Tr., p. 75)


If something needed to be changed, it was in the form of an order.  (Tr., pp. 75 and 76)  Mr. Frink described it as:  “More direction than anything else.”  (Tr., p. 76)  This dialogue transpired in Mr. Frink’s testimony:  

Q. Okay.  Did you consider Dennis Hahn to be your employer? 


A. He was, I guess, my employer, yes.  


Q. Okay, did you take directions from him? 


A. Yes, I did. 


Q. When the project was completed in Ida Grove, did Mr. Hahn inspect it? 


A. Yes.


Q. And his purpose in inspecting was what?


A. Make sure the roof was going to be satisfactory, to his standards and to the owner’s standards, so that he could essentially get a paycheck so that I could get a paycheck.


(Tr., pp. 76 and 77)



Mr. Frink testified that Mr. Hahn did teach him basically how to roof and essentially continued to teach him until he last worked there.  (Tr., p. 77)



With respect to Exhibit 20, the “Partnership Agreement” (Ex. 20, pp. 20 through 24), the following dialogue transpired at the hearing:


Q. Did Mr. Hahn suggest to you at some point in time that it would be appropriate to have people like Jose Belpre sign a certain so-called “Partnership Agreement” document?


A. Yes.


Q. Did he provide you with a “Partnership Agreement” document for Mr. Belpre to sign?


A. Yes.


Q. Did Mr. Belpre sign it?


A. No, he did not. 


Q. Is there a signature on Exhibit 20 that purports to be the signature of Jose Belpre? 


A. It appears to be that. 


Q. Who signed that?


A. I did.  


Q. And in whose presence did you sign that?


A. That was signed in the secretary’s presence – my ex-wife Heather – and Mr. Hahn as well.  


Q. Did that signature – was that affixed to this Exhibit 20 after Mr. Belpre was injured or before?


A. Yes, sir, it was after. 


Q. Okay.  Does that purport to establish a partnership between Tracy Frink, Dennis Menjivar, and Jose Belpre?


A. Yes, sir. 


Q. And why was Mr. Belpre’s signature forged on this particular document? 


A. Because we needed something to show that there was – something that would state that he was an independent – a way to take everybody out of liability on the deal.  


(Tr., pp. 77 and 78)


Mr. Frink testified that this was an attempt to protect himself and Mr. Hahn from the claims of doctors, hospitals, or whatever related to Jose’s injury.  (Tr., p. 79)

Q. This document was signed after Jose’s injury?


A. Yes, it was.  It was dated earlier than that, prior – it was dated – signed it after the injury and dated before to make it . . .


(Tr., p. 79)



Mr. Frink further testified that Mr. Hahn had a charge account at Shopper’s Supply in Spencer and he was authorized to use this charge for roofing materials.  (Tr., p. 80)


Mr. Frink testified that he did not have workers' compensation insurance coverage for Jose Belpre or Dennis Menjivar in the year 2001 or the year 2000, 1999 or the year 1998.  (Tr., p. 80)  


Mr. Frink further testified that neither Mr. Menjivar or Jose had any tools of their own on this project.  (Tr., pp. 80 and 81)  


Mr. Frink denied that his testimony was an effort to retaliate against either Mr. Hahn or his daughter.  He responded:  “I have no problems with either person.”  (Tr., p. 81)


The witness denied that he had knowledge of any of the attempts that defendants’ counsel had made to contact him prior to the hearing.  (Tr., p. 82)


The witness admitted that he lied to the representative of Travelers Insurance Company in February 2002 when he was contacted by telephone and gave a recorded statement.  (Tr., p. 83)  


The witness identified Exhibit A, pages 1 and 2, which is labeled, “Hahn Roofing Sub-Contractor Agreement” dated March 29, 2001 and admitted that he entered into a sub-contractor agreement with Hahn Roofing on that date.  (Tr., p. 84)  The witness acknowledged it was so that he would be acting as a subcontractor for Hahn Roofing on the jobs that Mr. Hahn’s other crews could not do and that this was the situation on the Goodenow job when Jose was injured.  Mr. Frink testified that he was married to Mr. Hahn’s stepdaughter.  Then this dialogue transpired:  

Q. And in those cases where Mr. Hahn had identified work or been approached to do work, and his other – his crews were busy, you were working as a subcontractor for him, weren’t you?


A. I – I guess you say – I could, to a certain degree.  I was always busy, however, with his work.  


(Tr., p. 84)


The witness identified Exhibit A, “Hahn Roofing Sub-Contractor Agreement.”  It is dated March 29, 2001.  The witness agreed that he entered into a subcontractor agreement with Hahn Roofing and that the purpose of that was so he could act as a subcontractor for Hahn Roofing on jobs that Mr. Hahn’s crews could not do and that was the situation on the Goodenow job where Jose was injured.  (Tr., p. 84)


Mr. Frink responded:  “I would – I would say yes, sir, I guess; yeah.”  (Tr., p. 85)


Mr. Frink testified it would not be unusual for Mr. Hahn to be requested to do a roofing job, then decide whether he was going to do it or subcontract it out and if subcontracted to make progress inspections as the work progressed and, in fact, that is what happened on the Goodenow job where Jose was injured.  (Tr., p. 85)


When the job was over, Mr. Hahn would send an invoice like the one shown in Exhibit 22 to the customer and when he was paid, he would make a distribution to Mr. Frink as shown in Exhibit 23.  Mr. Hahn, in turn, would issue a check to Mr. Belpre on behalf of Mr. Frink as shown in Exhibit 24.  (Tr., pp. 86 and 87)  


However, Mr. Hahn only wrote one check to Tracy Frink and he distributed the funds to the other crewmembers.  Mr. Hahn would write a check for the payment to the entire crew, put it into the account in Exhibit 24, and then Mr. Hahn wrote the individual checks to the individual crewmembers.  


Mr. Frink testified that Mr. Hahn provided all of the materials for all of the jobs and that Mr. Frink’s crew supplied the labor.  (Tr., pp. 89 and 90)


The witness said this was done this way because Mr. Frink and his wife, Heather, were having financial problems and Mr. Hahn endeavored to assist them in getting their bills paid.  The name on the account showed:  “Heather Frink, Dennis Hahn Sr., Payee.”  (Ex. 24)


Dennis E. Hahn, Sr., testified that he was 55 years old, a resident of Spencer, Iowa, and that he was a roofing contractor with the company name of Hahn Roofing, Inc., which was an Iowa corporation.  (Ex. D, pp. 3 and 4) 


Mr. Hahn testified that his stepdaughter was Heather Frink, previously married to Tracy Frink.  (Ex. D, pp. 6 and 7)  


Mr. Hahn testified that his business consists of several buildings and the corporation owns probably a dozen vehicles, which includes dump trucks, pickup trucks, and also about five trailers and a Bobcat.  He said the company does both residential and commercial roofing projects. 


Mr. Hahn testified that Frink Roofing and Contracting was a subcontractor for him.  Mr. Hahn testified that he first learned that Mr. Frink did not have workers' compensation insurance when Jose fell and was injured.  (Ex. D, p. 15)  Mr. Hahn said he pays Robert Maddox on a commission basis running about 60 projects for him at any one given time.  (Ex. D, pp. 23, 24, and 25) 


Mr. Hahn acknowledged that he wrote the check to Jose Belpre in the amount of $360.00 from the account labeled, “Heather Frink, Dennis Hahn, Sr., Payee” because he was handling the money of his stepdaughter and son-in-law because of money management problems they were having.  (Ex. D, p. 24)  


In his deposition, Mr. Hahn denied that he knew anything about the “Partnership Agreement” allegedly between Tracy Frink, Dennis Menjivar and Jose Belpre.  (Ex. 20)  


Mr. Hahn testified that he warrants the roofing jobs that his contractors perform.  (Ex. D, p. 35) 


Mr. Hahn testified that on one occasion:  “I have had them tear off a whole dam roof.”  (Ex. D, p. 41, line 17)


At the hearing Mr. Hahn identified the “Hahn Roofing Subcontractor Agreement” executed on March 29, 2001 between Hahn Roofing and Tracy Frink.  (Tr., p. 111)  


He also identified the “Partnership Agreement” of March 19, 2001 allegedly entered into by Tracy Frink, Dennis Menjivar, and Jose Belpre.  At the hearing, Mr. Hahn testified:  “I supplied him with these papers.  I gave him these papers the same day that we filled out the subcontractor agreement.”  (Tr., p. 112) 


The “Partnership Agreement” was executed allegedly on March 19, 2001 and the subcontractor agreement was executed on allegedly on March 29, 2001. 


Mr. Hahn denied that he did not fill out the “Partnership Agreement” and he had never seen it filled out before.  (Tr., p. 113)


Mr. Hahn testified in response to a question from his own counsel:  

Q. And just so we’re clear, were the subcontractor agreement, Exhibit A, and Exhibit 20 given to Mr. Frink before Mr. Belpre was injured in August of 2001?  


A. Most definitely.  It was done in March.


(Tr., p. 114, lines 11 through 15)


At the hearing, Mr. Hahn admitted that the “Partnership Agreement” was, in fact, something which he had in his possession prior to October 31, 2001.  (Tr., pp. 116 and 117)  

CONCLUSIONS OF LAW

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Section 85.61(11) provides in part:

"Worker" or "employee" means a person who has entered into employment of, or works under contract of service, express or implied, or apprenticeship, for an employer. . . .

It is claimant's duty to prove, by a preponderance of the evidence, that claimant or claimant's decedent was an employee within the meaning of the law.  Where claimant establishes a prima facie case, defendants then have the burden of going forward with the evidence which rebuts claimant's case.  The defendants must establish, by a preponderance of the evidence, any pleaded affirmative defense or bar to compensation.  Nelson v. Cities Serv. Oil Co., 259 Iowa 1209, 146 N.W.2d 261 (1967).

Factors to be considered in determining whether an employer-employee relationship exists are:  (1) the right of selection, or to employ at will, (2) responsibility for payment of wages by the employer, (3) the right to discharge or terminate the relationship, (4) the right to control the work, and (5) identity of the employer as the authority in charge of the work or for whose benefit it is performed.  The overriding issue is the intention of the parties.  Where both parties by agreement state they intend to form an independent contractor relationship, their stated intent is ignored if the agreement exists to avoid the workers' compensation laws, however.  Likewise, the test of control is not the actual exercise of the power of control over the details and methods to be followed in the performance of the work, but the right to exercise such control.  Also, the general belief or custom of the community that a particular kind of work is performed by employees can be considered in determining whether an employer-employee relationship exists.  Caterpillar Tractor Co. v. Shook, 313 N.W.2d 503 (Iowa 1981); McClure v. Union County, 188 N.W.2d 283 (Iowa 1971); Nelson, 259 Iowa 1209, 146 N.W.2d 261; Lembke v. Fritz, 223 Iowa 261, 272 N.W. 300 (1937); Funk v. Bekins Van Lines Co., I Iowa Industrial Commissioner Report 82 (App. 1980).


The first issue is whether claimant was an employee of Hahn Roofing, Inc., or whether he was an employee of Tracy Frink who was an independent contractor. 


An employee is someone who is in the employment of or works for an employer.  Lawyer and Higgs, Iowa Workers’ Compensation Law and Practice, Third Edition, § 2-2, page 8.  The burden of proof is initially on the claimant to show an employer/employee relationship.  Everts v. Jorgensen, 227 Iowa 818, 822-26, 289 N.W. 11, 13, (1939)


Claimant, Jose Belpre, in his testimony seemed to use the terms “supervisor” and “contractor” interchangeably when referring to Venancio Garcia and Tracy Frink.  


At the time of the injury, claimant was a Puerto Rican who had only been in the United States for eight years.  He had a sixth grade education received in Puerto Rico.  His English skills were quite limited and an interpreter was employed for the hearing.  


It is questionable whether Jose Belpre knew there was a legal distinction between a supervisor and a contractor and if so, what it entailed.  


Claimant was aware that the ultimate power in this employment was Dennis E. Hahn, Jr.  Venancio worked for him.  Tracy Frink worked for Mr. Hahn.  Everybody he encountered in his roofing work worked for Mr. Hahn.  Therefore, Mr. Hahn was viewed as the ultimate power and authority in this employment situation. 


Mr. Hahn’s business entailed several buildings, several vehicles, several trailers.  One trailer which contained the tools used for installing roofs was owned by Mr. Hahn as well as equipment in the trailer. 


In the mornings, claimant rode his bicycle to Mr. Hahn’s place of business.  Once there, claimant loaded building materials and supplies for roofs into a van owned by Mr. Hahn which had “Hahn Roofing” written on the side of the van.  The building materials loaded onto the van were owned by Mr. Hahn. 


Claimant, Tracy Frink, and another young man by the name of Dennis Menjivar rode to the work site in this van owned by Mr. Hahn. 


Mr. Hahn appeared at the work site approximately two, three, or four times a week to inspect the work.  


If he did not like any part of it, he ordered the changes to be made at his direction.  


Mr. Hahn did not pay claimant directly but claimant was aware of the fact he only got paid when Mr. Hahn gave the money for his earnings to Tracy Frink. 


It seemed to be generally known that Tracy Frink did not have any personal money to pay the workers.  


In fact, if workers needed an advance, Tracy Frink saw Mr. Hahn and obtained an advance and then advanced the money to the needy worker. 


Claimant testified that his earnings were $11.00 per hour.  Claimant was asked:  

Q. Okay, did you ever talk to Mr. Hahn about your hourly wage or a bonus?  


A. He handed us over the checks.


(Ex. C, p. 23)


Claimant denied he signed the “Partnership Agreement” and testified that somebody falsified his signature on it.  Claimant added it was not given to him or shown to him until after he injured his foot [sic].  (Ex. C, p. 25)


Claimant testified the only tool that he supplied to the roofing job was a hammer that he brought from home.  The nail guns, compressors and other equipment were owned by Mr. Hahn and on the trailer owned by Mr. Hahn.  


In his testimony, claimant referred to Tracy Frink as his supervisor on a number of occasions. 


Jose Belpre testified that Mr. Hahn did personally ask him to come to work for Hahn Roofing, Inc., on one occasion because he liked the way that Jose worked.  (Ex. C, p. 33)   


Claimant testified that when Mr. Hahn asked him to come to work for him, his reply was:  “Yes.  Yes, I would work.”  (Ex. C, p. 34)


At the time of the hearing, claimant testified that he was 30 years old.  (Tr., p. 19)


He reaffirmed he did not have any tools of his own.  


Claimant testified that his earnings were $11.00 per hour and he was paid every week on Friday or Saturday.  At the hearing, claimant testified that Mr. Hahn appeared at the job site once or twice daily.  (Tr., p. 25)  


At the hearing, claimant testified that when he was working for Venancio Garcia as his supervisor, Venancio got the money to pay him in the house of Dennis Hahn.  At the hearing, claimant testified:  “Venancio told me once he – ‘I go to Dennis Hahn’s house to pay you guys.’”  (Tr., p. 29)


Claimant related that after he fell off the roof and broke his leg, that he was hospitalized for seven days.  Jose testified that the photographs in Exhibit 26 are pictures of him in the hospital with his left lower leg in a cast and it shows what appears to be an external fixation device.


At the hearing, Jose Belpre clarified his earlier deposition testimony to say that he worked “[w]ith Mr. Garcia for Dennis Hahn.”  (Tr., p. 34)  He also clarified the status of his relationship with Tracy Frink: 

Q. In May of 2000 you went to work for Tracy Frink, didn’t you?


A. I work with Tracy for Dennis Hahn.  


(Tr., p. 35)


Claimant said that Mr. Frink was his supervisor.  (Tr., p. 36)



At the hearing claimant testified that he was working 40, sometimes 45 hours per week and on other weeks, only four days because of rain. 


Claimant admitted to defendants’ counsel that he did not pay any taxes for his income in the year 2001.  (Tr., p. 40)


Claimant explained that he did not pay taxes because Mr. Hahn never gave him anything indicating how much he earned.  


With respect to claimant’s relationship with Frink Roofing, claimant replied:  “I worked with him for Dennis Hahn.”  (Tr., p. 44)  And when it was pointed out that this was contrary to his earlier testimony, claimant responded:  “Yes, it’s true.”  (Tr., p. 44) 


Claimant continued to testify:  “I worked with Frink for Dennis Hahn.”  (Tr., p. 44)  


Claimant admitted that he did not have any direct conversation with Mr. Hahn about how much he was going to be paid; however, claimant contended that Mr. Frink talked to Mr. Hahn and Mr. Hahn told Mr. Frink how much they would be paid.  (Tr., p. 46)  


Claimant was not familiar with how much money you have to earn in a year in order to file a tax return and he was not familiar with the earned income tax credit.  


Claimant testified that he did not receive from either Dennis Hahn or Frink Roofing or anyone else related to the roofing jobs, any tax documents for the year 2001.  (Tr., p. 48)  


Claimant said he did not know what the word “contractor” meant.  (Tr., p. 49)  


Claimant testified he did not receive any W-2 forms or 1099 forms.  


Wherefore, using the five-factor test to determine whether claimant sustained the burden of proof by a preponderance of the evidence that he was an employee, it is determined:  (1) That Dennis Hahn had the right of selection to employ at will and that he did select the people who would work with him and specify what the legal relationship would be between the parties; (2) Mr. Hahn, of course, had the responsibility to pay the persons who work for him or with him; (3) That he had the right to discharge or terminate any of these relationships; and (4) That he had the right to control the work and frequently did control the work on the job sites; and (5) Mr. Hahn was the authority in charge of the work for whose benefit it was performed.  


Mr. Hahn made the bid for all of these roofing jobs.  In addition, he guaranteed the satisfaction of the work to all of his customers. 


Mr. Hahn testified that on one occasion he ordered that a roof be completely redone because it did not meet his satisfaction. 


All of the persons involved:  Jose Belpre, Tracy Frink, especially, worked exclusively for Dennis Hahn.  Mr. Hahn determined how much he would charge for the roofing jobs and how much he would pay to the persons who were to perform the work.  Bryner v. Funk, Thirty-fourth Biennial Rep., Iowa Industrial Comm’r, 52 (1979).


In workmen’s compensation cases a measure of liberality is indulged in construing the definition of employee, and doubt as to whether claimant was an employee or an independent contractor is resolved in favor of the former status.  Daggett v. Nebraska Eastern Exp., Inc., 252 Iowa 341, 107 N.W.2d 102 (1961).   


Wherefore, it is determined that Jose Belpre worked in the employment of an employer, to wit, Dennis E. Hahn, Sr., and that there was an implied agreement that Tracy Frink and Jose Belpre worked for Hahn Roofing, Inc., according to the terms specified by Mr. Hahn.  


Wherefore, it is determined that claimant sustained the burden of proof by a preponderance of the evidence that he was an employee of Hahn Roofing, Inc., at the time of this injury.  


Once the worker has proven that at the time of the injury the worker was rendering services for the employer, the burden then shifts to the employer to prove that the worker was an independent contractor and not an employee” or in this case an employee of an independent contractor.  Lawyer and Higgs, Iowa Workers’ Compensation Law and Practice, Third Edition, § 3-1, page 19.  Daggett v. Nebraska-Eastern Express, Inc., 252 Iowa 341, 107 N.W.2d 102, 105 (1961).  

An independent contractor by definition carries on an independent business.  The Iowa Supreme Court has adopted eight factors which are considered in determining whether a worker is an independent contractor.  No single factor is determinative.  As with the determination of the employer-employee relationship, the court will attempt to bring every employee under the protection of the workers' compensation law who can fairly be brought within its coverage.

Lawyer and Higgs, Iowa Workers’ Compensation Law and Practice, Third Edition § 3-2, page 20.  Mallinger v. Webster City Oil Co., 211 Iowa 847, 851, 234 N.W. 254, 257 (1929); Usgaard v. Silver Crest Golf Club, 256 Iowa 453, 459, 127 N.W.2d 636, 639 (1964).  


The next issue is whether Tracy Frink was an independent contractor and whether claimant, Jose Manuel Belpre, was the employee of an independent contractor.  


In this case Mr. Hahn and Mr. Frink did sign an independent contractor agreement.  (Ex. A, pp. 1 and 2)  Other than this written agreement, there is very little, if any, proof that Tracy Frink was, in fact, an independent contractor.  Inasmuch as the “Partnership Agreement” was a fraudulent document on which Tracy Frink forged the name of Jose Manuel Belpre, admittedly to avoid purchasing workers' compensation coverage, the subcontractor agreement is at least called into question for the same reason even though there is no direct proof it was not executed before the injury on August 23, 2001 to protect Tracy Frink’s father-in-law and employer from workers' compensation liability.  However, the decision rests on other grounds in this case.  


The primary reason for deciding that Tracy Frink was not an independent contractor is that he never abided by the terms of the contract and apparently had no intention to do so. 


The contract provides that Hahn Roofing, Inc. is to have no control over the manner, method, or details of performance of the work.  However, Mr. Hahn procured the work, furnished the materials for the work, provided the equipment to do the work, provided a trailer to carry the tools and equipment, provided a van to move materials from his warehouse to the worksite, provided a van to Mr. Frink to go to and from work, provided a van to haul the other employees who were Dennis Menjivar and Jose Belpre to and from work.  In addition, he inspected the work several times at the worksite when the work was in progress and gave orders about what was to be done or not be done.  


Mr. Frink was to assume full responsibility for any damages to persons or property caused by the independent contractor’s negligence or that of his employee or agent.  However, there was no evidence that Mr. Frink ever purchased a general liability policy or made any other provisions to fulfill this obligation of this contract.  


The subcontractor agreement also states that Mr. Frink will make all proper income tax and Social Security deductions and payments and file all necessary state and federal returns specifically including income tax, Social Security taxes, and unemployment taxes.  The evidence discloses that he did not meet this obligation.  


The subcontractor agreement also said that Mr. Frink would assume full responsibility for injuries occurring to the independent contractor’s employees while in the course of their employment and to protect himself against liability by means of a workers’ compensation insurance policy.  However, Mr. Frink did not purchase workers' compensation insurance on Mr. Belpre or Mr. Menjivar or himself.  


Mr. Frink agreed to abide by all federal and state laws, which may regulate the performance of the subcontractor agreement.  However, Mr. Frink admitted in sworn testimony on the record that he committed fraud against Mr. Belpre by forging his name on a “Partnership Agreement” to make it appear that Mr. Frink, Mr. Menjivar, and Mr. Belpre were all partners in the roofing business which was completely false.  


Furthermore, Mr. Frink was not an experienced roofer.  He had only worked for Mr. Hahn for a year or two.  


Mr. Frink did not actually have a separate business with a business office, and business vehicles, and business tools, and business supplies, and a business telephone, business cards, nor did he advertise to obtain any prospective purchasers for the services of his business. 


It was clear that Mr. Hahn furnished all of the materials and all of the equipment to perform the roofing work and that Mr. Hahn’s name was on the side of the vehicles.  


With respect to control of the work, the evidence is clear that Mr. Hahn supervised the performance of the work as it progressed and at that time made corrections and changes.  He even guaranteed in the final analysis that it would meet the satisfaction of the purchaser.  


It further appears that Mr. Frink did not have any money to finance a business.  He could not pay his employees without going to Mr. Hahn and getting the money.  He could not make an advance to his employees in a financial emergency without going to Mr. Hahn and getting an advance from Mr. Hahn to finance all employee’s emergency with an advance. 


The work that was being performed, i.e., was the business of roofing which was the primary regular business of Mr. Hahn which is clear evidence of an employer‑employee relationship.  


Wherefore, it is determined that the intent of the parties, Mr. Frink and Mr. Hahn was not actually a bona fide contractor and subcontractor (independent contractor) agreement. 


If you lived in this community and saw trucks and trailers marked “Hahn Roofing, Inc.” on the sides of the vehicles, an observer would immediately conclude that this was the business of Hahn Roofing, Inc., and not the business of a subcontractor. 


Therefore, it is determined that the reported subcontractor agreement signed by Dennis E. Hahn, Sr., and Tracy Frink on the 29th day of March, 2001 was not a bona fide valid, effective, legal subcontractor agreement.  It is further determined that Mr. Frink and Mr. Menjivar and Mr. Belpre were the employees of Mr. Hahn in law and in fact. 


Wherefore, it is determined that defendants did not sustain the burden of proof by a preponderance of the evidence that Mr. Belpre was an employee of Tracy Frink as a subcontractor.  


It is determined that claimant did sustain the burden of proof by a preponderance of the evidence that he was an employee of Hahn Roofing, Inc. and that he did sustain the burden of proof by a preponderance of the evidence that he did, in fact, sustain an injury on August 23, 2001 which arose out of and in the course of employment with employer when he fell off of the roof and broke his left leg.  


The parties have stipulated that this injury was the cause of temporary disability during a period of recovery.  


They have further stipulated that if defendants are liable for the alleged injury, claimant is entitled to benefits for the period of time from August 23, 2001 through October 9, 2002, a period of 59 weeks.  


Wherefore, it is determined that claimant is entitled to 59 weeks of temporary disability benefits for this injury which is also agreed to by the parties on the hearing report.  


With respect to rate, the parties stipulated that claimant was single and entitled to one exemption but claimant’s gross earnings and his workers' compensation rate was disputed.  


Claimant did not submit any proof of his entitlement to a certain rate.  Claimant did testify that he made $11.00 an hour, that he worked 40 or 45 hours a week but we have no way of knowing how many weeks that he worked or how many hours he worked.  


Mr. Hahn did not keep any records on claimant’s income, Mr. Frink did not keep any records on claimant’s income.  Claimant did not keep any records of his income.  Therefore, it is impossible to determine with accuracy what the real rate for workers' compensation benefits in this case should be.  


However, defendants have pointed out that the Iowa Workers’ Compensation Manual for the date of this action of August 23, 2001 falls in the book that is effective July 1, 2001 through June 30, 2002.  


On page V, subsection C, maximum and minimum benefit rates, shows that the statewide average weekly wage is $534.72 and 35 percent of the statewide average weekly wage is $187.00.  Wherefore, it is determined that claimant is entitled to 59 weeks of workers' compensation benefits at the rate of $187.00 in the total amount of $11,033.00 ($187.00 x 59 = $11,033.00)  


On August 23, 2001, claimant was admitted to Mercy Medical Center in Sioux City, Iowa with a diagnosis of severely comminuted, intra-articular, left distal tibia fibular and pilon fracture.  


Steven J. Meyer, M.D., gave this history:  

Mr. Belpre is a 28-year-old gentleman of Hispanic descent.  He was on a roof shingling and fell off the roof.  He fell approximately 25 feet and landed on his left lower extremity.  Had obvious pain, deformity, and inability to bear weight.  He was taken to the local emergency room in Ida Grove, Iowa and noted to have a severe fracture of the tibia and fibula and was sent in here for further evaluation and treatment.  

Surgery was performed the same day.  

(Ex. 8)  


Claimant was discharged on August 29, 2001 in stable and satisfactory condition.  (Ex. 11) 


Claimant was re-admitted on December 3, 2001 for removal of external fixator, examination under fluoroscopy and placement of long leg cast.  (Ex. 12)  


On October 9, 2002, Dr. Meyer reported:  

Jose is doing well.  He is now walking full weight bearing without external device.  He does have some limitation of motion of the ankle, 10 degrees of dorsiflexion, 20 of plantar flexion, slight effusion of the ankle.  

X-RAY FINDINGS:  X-rays reveal complete consolidation of his fracture.  

I would recommend that he discontinue the brace as he desires, engage in reasonable activities, and see me on a prn basis.  

(Ex. 17, p. 11)  

Dr. Meyer rated claimant’s permanent disability as follows:  

Mr. Belpre did sustain an interarticular [sic] fracture of his ankle in addition to the tibia fracture.  According to Edition Five AMA Guidelines, Mr. Belpre would qualify for an 8% whole person, 20% lower extremity, and 20% foot impairment based upon the Guidelines recommendations on Page 547, Table 17-33.  Mr. Belpre does have occasional pain, but despite that I do believe that he can function relatively well for quite some time without permanent restrictions.  I do believe however that he is at increased risk of degenerative or arthritic changes in this ankle as a result of this injury and has a relatively high likelihood of requiring potential surgery in the future such as an ankle fusion or replacement.

(Ex. 18)


The next issue is claimant’s entitlement to permanent disability benefits.  


Under the Iowa Workers' Compensation Act permanent partial disability is categorized as either to a scheduled member or to the body as a whole.  See section 85.34(2).  Section 85.34(2)(a)-(t) sets forth specific scheduled injuries and compensation payable for those injuries.  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part."  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  Compensation for scheduled injuries is not related to earning capacity.  The fact-finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-73 (Iowa 1995); Miller v. Laurensen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994).


Dr. Meyer, the treating physician, determined that claimant had a 20 percent impairment of the lower extremity which in workers' compensation terminology is the leg which has a value of 220 weeks.  Therefore, 20 percent of 220 weeks is 44 weeks. 


Dr. Meyer stated that claimant also had a 20 percent impairment of his foot and the workers' compensation value of a foot is 150 weeks.  Therefore, 20 percent of 150 weeks is 30 weeks.  


Adding 44 weeks for the leg and 30 weeks for the foot, claimant is entitled to 74 weeks of permanent partial disability benefits at the rate of $187.00 per week in the total amount of $13,838.00 commencing on October 10, 2002 as agreed to by the parties on the hearing report.  


Claimant has presented itemized medical expenses in the amount of $35,777.90 which are in Exhibit 19, pages 1, 2, and 3 and also attached to the hearing report. 


On the hearing report, the parties stipulated that the fees or prices charged by the medical providers were fair and reasonable; the treatment was reasonable and necessary; that in the event of a dispute, the medical providers would testify as to the reasonableness of their fees and/or treatment set forth in the listed expenses and defendants were not offering contrary evidence; that the listed expenses were causally connected to the work injury; that in the event of a dispute, the listed expenses are at least causally connected to the medical condition upon which the claim of injury is based.  


Therefore, it is determined that all of these medical expenses are fair and reasonable, reasonable and necessary, and causally connected to this injury.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).


Claimant has also submitted mileage expenses as follows:

Jose Belpre Mileage



Spencer to Sioux City  (2)


  440 miles


Spencer to Dakota Dunes  (6)


1480 miles


Spencer to Sac City  (6)


  720 miles





2640 miles x .29 = $765.60


It is determined that claimant is entitled to $765.60 in medical mileage.  

ORDER 


THEREFORE, IT IS ORDERED:


That defendants pay to claimant eleven thousand, thirty-three dollars ($11,033.00) in healing period benefits for the fifty‑nine (59) weeks from August 23, 2001 through October 9, 2002 at the rate of one hundred eighty‑seven dollars ($187.00) per week in the total amount of eleven thousand, thirty-three dollars ($11,033.00) commencing on August 23, 2001 as agreed to by the parties on the hearing report.


That defendants pay to claimant thirteen thousand, eight hundred thirty‑eight dollars ($13,838.00) in permanent partial disability benefits for the scheduled member injuries to the left leg and the left foot as calculated above in the body of this decision commencing on October 10, 2002 as agreed to by the parties on the hearing report. 


That interest will accrue pursuant to Iowa Code section 85.30; 


That all accumulated benefits are to be paid in a lump sum;


That defendants pay to claimant or the provider of medical services thirty-five thousand, seven hundred seventy-seven and 90/100 dollars ($35,777.90) as shown in Exhibit 19 and as agreed to by the parties on the hearing report.  


That defendants pay to claimant two thousand, six hundred forty (2,640) miles of medical travel at the rate of twenty-nine cents ($.29) per mile in the total amount of seven hundred sixty-five and 60/100 dollars ($765.60). 


That the costs of this action are charged to defendants, including the cost of the attendance of the court reporter at hearing as well as the transcript of hearing pursuant to Iowa Code section 85.19, Iowa Code section 86.40, and rule 876 IAC 4.33.  


That defendants file subsequent reports as requested by this agency pursuant to rule 876 IAC 3.1(2).  

Signed and filed this ____7th_____ day of April, 2004.

   ________________________





                WALTER R. MCMANUS, JR.
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