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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

KRISTINA L. ANDERSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5034418
UNITED PARCEL SERVICE,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

LIBERTY MUTUAL INSURANCE CO.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Kristina Anderson, has filed a petition in arbitration and seeks workers’ compensation from UPS Ground Freight, Inc. (UPS), employer and, Liberty Mutual Insurance Company, defendants.

This matter was heard by Deputy Workers’ Compensation Commissioner, James Elliott, in Des Moines, Iowa, on August 8, 2011.  The case was fully submitted on October 7, 2011.  The record in this case consists of joint exhibits 1-12, claimant’s exhibits 1-13; defendants exhibits A-D; as well as testimony from claimant, Brad Anderson and Theodore Ramsey, III.  The parties agreed that exhibit 13, a UPS job description, should be part of the record.  This exhibit was admitted as claimant’s exhibit 13.

ISSUES

The parties submitted the following issues for determination:

The extent of claimant’s disability;
Whether the claimant is entitled to alternative care.

The stipulations contained in the hearing report are incorporated by this reference into this decision.

FINDINGS OF FACT

The undersigned having considered all of the evidence and testimony in the record finds: 
Kristina Anderson, claimant was 41 years old at the time of the hearing.  Claimant graduated from high school in 1988.  She has no formal post-high school education.  (Exhibit 8, page 46)  Claimant had a number of jobs before her employment at UPS.  The jobs included cashier, telephone sales, kitchen aide, warehouse, assembly, and sales work.  (Ex. 7, pp. 37-38) 

The claimant started her work for UPS in September 1994.  The claimant became a part-time supervisor in July 1999.  The claimant’s hourly wage was around $20.80 when she last worked for UPS.  The claimant last performed work for UPS on October 29, 2009.  She was discharged on November 19, 2010, after being on medical leave for more than 12 months.  (Ex. 1, p. 1; Ex. 3, p. 29)  Dr. Haines provided work restriction stating claimant is unable to sit more than 2 hours and work no more than 4 hours a day and no lifting greater than 5 pounds.  (Joint Exhibit 1, page 42)  UPS was unable to comply with these restrictions.  (Ex. 1, pp. 2-10)  The claimant testified she had surgery on her neck in 2001; she was released to return to work at UPS full duty.  She testified that as a part-time supervisor she would perform quality load audits, which could require lifting, pushing, and pulling.  The general requirements of her job included lifting up to 70 pounds and assisting in moving up to 150 pounds.  (Ex. 13, p. 92)

The claimant testified she was training an employee on October 7, 2007, when she felt pain in her neck.  The claimant reported her injury and was referred to Concentra Medical by UPS.  (Ex. 8, p. 47)  She was seen by Donald Shumate, D.O., on October 11, 2007.  Dr. Shumate’s assessment was “1. Cervical spine pain   2. Bilateral upper extremity paresthesias.”  (Jt. Ex. 4, p. 92)  Dr. Shumate did not believe there was definite evidence of a work related injury and recommended the claimant see her private physician for care.  (Jt. Ex. 4, p. 92)

The claimant saw David Hatfield, M.D., on June 25, 2008.  Dr. Hatfield reported the claimant was reporting pain in her neck, both upper extremities, left worse than right.  The claimant reported a significant flare in pain in the fall of 2007.  He noted the claimant had a prior C6-7 fusion.  (Jt. Ex. 5, p. 94)  On July 11, 2008, Dr. Hatfield  reported, “This is a 37-year-old women with pain in her neck and pain and weakness in both upper extremities, weakness in both upper extremities to focal motor testing, 
imaging showing degenerative changes at the C5-6 level with Ce-6 disc extrusion.”  (Jt. Ex. 5, p. 95)  Dr. Hatfield opined that the claimant’s condition was related to the October 2007 work incident.  Dr. Hatfield and the claimant agreed to a surgery as treatment.  (Jt. Ex. 5, p. 96)  On August 12, 2008, Dr. Hatfield performed a C5-6 anterior cervical diskectomy, C5-6 anterior cervical fusion, harvest of tricortical (structural) iliac crest autograph, C5-6 anterior cervical instrumentation and inspection of fusion mass.  (Jt. Ex. 5, pp. 98-100)  Dr. Hatfield returned the claimant to restricted work on September 3, 2008.  (Jt. Ex. 5, p. 103)  On February 11, 2009, Dr. Hatfield stated the claimant was at maximum medical improvement and was not given any restriction, but was reminded to be sensible in her activities.  (Jt. Ex. 5, p. 105)   On April 20, 2009, Dr. Hatfield assigned a 15 percent impairment rating under the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  (Ex. 5, p. 131)

On July 21, 2009, Dr. Haines saw the claimant due to neck pain.  The claimant had been taking oxycodone since July 16, 2009.  (Jt. Ex. 1, p. 1)  On August 31, 2009, Dr Haines noted the claimant was still having pain down the left side of her neck into her left arm.  (Jt. Ex. 1, p. 3)  

The claimant returned to Dr. Hatfield in August 12, 2009 as she was noticing increasing pain in the neck and at times pain in both upper extremities, left greater than right.  Dr. Hatfield noted the fusion appeared solid.  The claimant was working 5 1/2 hours a day in her position with UPS and Dr. Hatfield recommended she work 3 hours per day.  (Jt. Ex. 5, p. 106)  Dr. Hatfield provisionally returned the claimant to work on August 26, 2009.  (Jt. Ex. 5, p. 111)  Dr. Hatfield saw the claimant on September 23, 2009 after he received the results of an EMG.  Dr. Hatfield recommended non-surgical treatment.  Dr. Hatfield noted that the claimant had modified her work concerning limiting overhead work and lifting roller doors and did not place any permanent restriction on her.  (Jt. Ex. 5, p. 108)

The claimant had a motor vehicle accident on October 29, 2009.  The claimant went to the Mercy Hospital emergency room due to pain in her back, neck, and shoulder. (Jt. Ex. 6, pp. 132-145) 

On November 3, 2009, Dr. Haines saw the claimant.  Dr. Haines reported the claimant had left wrist pain that was not evaluated by Mercy Hospital and the claimant may have hit her head during the accident.  Dr. Haines’ assessment was,

Numbness of the left arm

Wrist sprain (842.00): left wrist 

Thoracic sprain (847.1)
Left shoulder strain (840.9)
(Jt. Ex. 1, pp. 6-7)

Barron Bremner, D.O., saw the claimant on November 17, 2009 upon a referral from Dr. Haines.  Dr. Bremner’s assessment was, “1.  Chronic left arm pain, status post cervical spine fusion.  2.  New left shoulder and wrist pain, perhaps consistent with a tendinitis in the left shoulder and left wrist tendinitis, related to car accident.”  (Jt. Ex. 5, p. 112)

The claimant was in a non-work related car accident on October 29, 2009.  The claimant  saw her personal physician, Deborah Haines, D.O.  The claimant testified she was experiencing pain in her left shoulder, elbow, wrist and neck after the accident.  Dr. Haines took claimant off work for a time.  The claimant testified she returned to work in November 2009, experienced pain in her left side and neck, and left work and went home.  Records from Aetna show the claimant worked approximately 4 hours on November 17, 2009 and 3 hours on November 18, 2009.  (Ex. B, p. 23)  The claimant testified Dr. Haines kept the claimant off work in 2010.

The results of an EMG/NCV on February 10, 2010 showed no active nerve root compression or plexopathy identified.  There was a subtle change consistent with possible degenerative disc disease in the 7th nerve root left.  (Jt. Ex. 5, p. 119)  Christian Ledet, M.D., and Dr. Bremner provided epidural injections on February 23, 2010 and May 4, 2010.  (Jt. Ex. 5, pp. 127, 129)

Dr. Haines responded  to claimant’s attorney on April 9, 2010.  Claimant’s attorney was assisting with an appeal of short-term disability.  (Ex. B, pp. 4-5)  Dr. Haines stated she had been seeing claimant for treatment related to a motor vehicle accident.  Dr. Haines did not feel the claimant could return this work.  (Jt. Ex. 1, p. 21; Ex. A, p. 2) 

The claimant testified she has neck surgery in August 2008 and went back to light duty work.  The claimant said she worked light duty until approximately November 2008 and then went back to full duty part time supervisor.  The claimant testified she was still experiencing pain in her left side of her neck and the top of her shoulder and pain down into her arm in the summer and fall of 2009.  She testified she had difficulty moving packages on the top selves and opening doors for the outbound trucks after Dr. Hatfield returned her to work.  She testified that Ted Ramsey, a full time supervisor, would assist by opening the doors to the trucks.  The claimant was working about 5 to 5 1/2 hours a day in the summer/fall of 2009.  She testified during this time her pain would progress during her workday.  The claimant stated James Flores, another part-time supervisor work, assisted her.  (Ex. 8, p. 50) 

The claimant testified her current condition is about the same as it was before the car accident.  The claimant said her primary complaint was due to her neck.  At the time of the hearing, the claimant was working as a part time sales clerk at the Brass Armadillo.  She testified the position had minimal physical requirements.  The claimant worked at the Brass Armadillo at the same time she was working for UPS.  (Ex. 2, p. 28) The claimant testified she stopped working at the Brass Armadillo from June 29, 2009 through November 1, 2010 because she was in too much pain to work there.  The claimant testified she has applied for work, in addition to her part-time work at the Brass Armadillo, but has not been hired.  (Ex. 11, pp. 74-90)

The claimant testified she understood that short-term disability was for non-work or occupational disabilities.  The claimant testified Dr. Hatfield released her to return to work on February 11, 2009 at UPS and from February 11 through July 21, 2009 she worked on a full-duty, no-restrictions basis.  (Jt. Ex. 5, p. 105)  Dr. Haines took claimant off work from July 22, 2009 through August 7, 2009, due to pain she was experiencing.  (Jt. Ex. 1, p. 1)  Dr. Haines took the claimant off work by Dr. Haines from October 30 through November 16, 2009.  (Ex. 1, pp. 23-24) 

Todd Troll, M.D., saw the claimant on October 15, 2009 at the request of the workers’ compensation carrier.  (Jt. Ex. 8, pp. 150-151)  Dr. Troll recorded the claimant reported she was in greater pain at the end of her workday.  Dr. Troll’s assessment was cervicalga.  He recommended cervical stabilization exercises at home and increased the claimant’s prescription to gabapentin.  (Jt. Ex. 8, p. 151)  Dr. Troll returned the claimant to work without restrictions.  (Jt. Ex. 8, p. 152)  On November 18, 2009, Dr. Troll noted the claimant was doing fairly well until her motor vehicle accident.  Dr. Troll returned the claimant to work with no restrictions.  (Jt. Ex. 8, p. 154)  On December 16, 2009, Dr. Troll wrote the claimant’s neck was basically normal and she was at MMI.  (Jt. Ex. 8, 156)

The claimant went to Iowa Health Pain Management Clinic and saw Daniel Baldi, M.D., on October 19, 2010.  (Jt. Ex. 11, pp. 165-175)  The claimant reported two types of pain to Dr. Baldi.  The first pain was in her neck and between her shoulder blades, on the left side, both anteriorly on the top of her shoulder and posteriorly that started in 2007.  (Jt. Ex. 11, p. 173)  The claimant described pain in her back that goes from her back to her hips and to the front of her legs as a result of the motor vehicle accident.  (Jt. Ex. 11, p. 173)  Dr. Baldi’s assessment was cervical disc degeneration, lumbar disc degeneration, and lumbar spondylosis.  (Jt. Ex. 11, p. 175)  On January 12, 2011, Dr. Baldi wrote the claimant had persistent pain in her neck, shoulders, and arms as a result of her work injury.  Dr. Baldi wrote, ”She  does have residual issues after having surgery on her cervical spine which may make it difficult for her grasp and reach above her neck as well as unload packages.”  (Jt. Ex. 11, p. 179)  On July 29, 2011 Dr. Baldi wrote that he had reviewed additional medical records and that the claimant was having problems in the summer and fall of 2009 maintaining pain control, quality of life, and other activities.  (Ex. 5, p. 32)

John Kuhnlein, D.O., performed an independent medical examination (IME) on May 5, 2010.  (Jt. Ex. 12, pp. 180-198)  Dr. Kuhnlein was not provided any information about the claimant’s medical concern because of her motor vehicle accident at that time of the IME.  The claimant did not tell Dr. Kuhnlein about this accident during her examination. (Jt. Ex. 12, p. 185)  Dr. Kuhnlein’s diagnoses was aggravation of underlying cervical spine disease and that this condition was a work related aggravation of her underlying cervical disc disease.  (Jt. Ex. 12, p. 186)  Dr. Kuhnlein stated the claimant had a 12 percent whole person impairment using the AMA Guides.  He provided restrictions of occasional lifting 30 pounds waist to shoulder and 10 pounds above the shoulder.  (Jt. Ex. 12, pp. 187-188)  Dr. Kuhnlein performed another IME on December 21, 2010 and was provided information about the motor vehicle accident.  Dr. Kuhnlein wrote:

Her present complaints appear to stem in part from her work injury, but also from the motor vehicle accident.  Ms. Anderson relates that the motor vehicle accident permanently worsened her symptoms, although she didn’t mention the motor vehicle accident to me when I first saw her. When I first saw Ms. Anderson, I felt she was a reliable historian. I no longer feel that to be the case.  Based on the information that is now available, it is impossible to state how much of her present condition is due to the motor vehicle accident and how much is due to the previous work injury. 

(Jt. Ex. 12, p. 197)  Dr. Kuhnlein was unable to state what restrictions were related to her work injury and what were related to her motor vehicle accident.  (Jt. Ex. 12, pp. 187, 198)

The claimant testified she did not tell Dr. Kuhnlein she was in a car accident when he examined her for his IME.  The claimant testified she completed a form when she went to see Dr. Swain, a chiropractor in July 2010.  (Jt. Ex. 3, pp. 90A, 90b, 90C, 90D)  The claimant checked that before the accident she was capable of working on an equal basis with others her age.  (Jt. Ex. 3, p. 90B)  In her deposition, the claimant stated that there were no household chores she was unable to perform due to her work injury.  (Ex. 8, p. 57)  A form filled out by Dr. Haines on October, 6, 2010 stated “Pt has difficulty with the up keep [sic] of her house – such as doing laundry, buying groceries, vacuuming.”  (Ex. 1, p. 9)  The claimant testified she was not under any medical restrictions at the time of her accident on October 29, 2009.  (Ex. 8, p. 61)

Theodore Ramsey was the claimant’s supervisor during September and October 2009.  (Ex. 9, p. 65)  He testified that it was rare for a supervisor to lift or reposition packages while doing load audits.  Mr. Ramsey testified he helped the claimant open the overhead garage doors as well as some trailer doors.   

REASONING AND CONCLUSIONS OF LAW

The claimant has a stipulated work injury to her neck on October 11, 2007 that resulted in anterior cervical diskectomy and fusion at C5-6.  (Jt. Ex. 5, pp. 98-101)  The claimant returned to work without restriction, but still was having pain and some difficulty performing all the duties of her job with UPS.  The claimant had a non-work related car accident on October 29, 2009.  The primary issue in this case is the extent of claimant’s permanent disability because of her October 11, 2007 injury.

The claimant has the burden to prove the extent of her disability.  The claimant’s proof of the extent of her disability was made more difficult by the intervening motor vehicle accident in October 2009.  The claimant has claimed disability for her work and non-work injuries.  The reports of Dr. Haines emphasize the effects of the non-work accident in her application for short-term disability.  Clamant testified her primary problems are based upon her work injury.  The claimant’s testimony cannot be entirely relied upon, but it is not as unreliable as asserted by the defendants.

 The claimant had a second cervical fusion in 2007.  In the summer of 2009, the claimant was experiencing significant pain issues and was seeing Dr. Haines, Dr. Hatfield, and Dr. Troll shortly before her accident.  The claimant was receiving assistance at work in opening overhead doors and modifying her work.  The claimant has had pain in her neck and left arm on a generally consistent basis since the summer of 2009.  Dr. Hatfield provided a rating of 15 percent whole body, in April 2009, well before the claimant’s motor vehicle accident.   While he imposed no restriction, Dr. Hatfield acknowledged the claimant had modified some of her work.  (Ex. 5, p. 108)  Claimant has proven she had a work related injury.
 Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant was 41 years of age at the time of evidentiary hearing.  The claimant was working as a supervisor for UPS on a part-time basis.  The claimant was working as a part-time sales person at the time of the hearing.  While the claimant had no formal restrictions before October 2009, the claimant had de facto restrictions acknowledged by her employer and Dr.  Hatfield.  The claimant was limited in overhead work and lifting as a result of her work injury when she was a part-time supervisor at UPS.  The 
claimant does not have post high school education.  The only significant work the claimant has performed as a supervisor has been with UPS.   I find the claimant has suffered a 30 percent industrial loss.  This entitled the claimant to 150 weeks of benefits.
In making the determination of permanency and restrictions, I relied upon the medical reports and treatment provided before the motor vehicle accident.  Dr. Hatfield provided a permanent impairment rating.  The claimant has failed to show all of her restriction and limitations after October 2009 are the result of her work accident.  The claimant did prove she had permanent restrictions before the October 2009 accident.

The other issue identified by the parties in the hearing report was a request for ongoing medical care.  The claimant’s brief does not discuss this issue.  The claimant did not put on evidence that the defendants have denied care at this time. 

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

The defendants are required to provide care to the claimant for care and treatment of her November 11, 2007 injury. 

ORDER

Therefore, it is ordered:
Defendants shall pay the claimant one hundred fifty (150) weeks of permanent partial benefits at the rate of four hundred forty-one and 34/100 dollars ($441.34) per week commencing February 11, 2009.

Defendants shall provide for claimant’s medical care as set forth above.

Defendants shall receive credit for all benefits previously paid.
Costs are taxed to the defendant pursuant to 876 IAC 4.33.
Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code Section 85.30 with subsequent reports of injury pursuant to rule 876 IAC 3.1.

Signed and filed this ___12th_____ day of January, 2012.

   __________________________







  JAMES F. ELLIOTT






                      DEPUTY WORKERS’ 






COMPENSATION COMMISSIONER
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Attorney at Law
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johnhemminger@hemmingerlaw.com
Patrick J. McNulty

Attorney at Law 

PO Box 10434

Des Moines, IA  50306-0434

pmcnulty@grefesidney.com
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