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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

DAVID L. KRAMER,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                   File No. 5007349
TEREX, d/b/a KOEHRING CRANES,
  :



  :                         A P P E A L


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

ST. PAUL TRAVELERS, f/k/a
  :

TRAVELERS,
  :     Head Note Nos.:  1802, 1803, 4000



  :


Insurance Carrier,
  :


Defendants.
  :

___________________________________________________________________


This is an appeal by the defendants, Terex, d/b/a Koehrig Cranes, employer, and St. Paul Travelers, f/k/a Travelers, insurance carrier, from an arbitration decision filed December 13, 2005, wherein claimant, David L. Kramer, was awarded additional healing period benefits; permanent partial disability benefits; and penalty benefits pursuant to Iowa Code section 86.13.  

The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.  The award of the presiding deputy commissioner is affirmed, except for the award of penalty benefits which is reversed.  

ISSUES ON APPEAL

1. Did the deputy err in awarding claimant additional healing period benefits for the period from January 31, 2003 to June 15, 2003;
2. Did the deputy err in awarding claimant permanent partial disability/ industrial disability benefits equal to 40 percent of the body as a whole; and
3. Did the deputy err in awarding penalty benefits pursuant to Iowa Code section 86.13 for failure to pay healing period benefits from January 31, 2003 to June 15, 2003.

FINDINGS OF FACT


Claimant, David Kramer, was 47 years old at the time of the arbitration hearing as he was born on August 24, 1957.  (Transcript, page 7)  He graduated from high school in 1975 and has had no formal education beyond high school.  (Tr., p. 7)  He grew up on a family farm and he still resides there with his parents.  (Tr., p. 7)  While growing up he worked on the farm and has continued to help his father and brother with a portion of the farming activities.  (Tr., p. 8)  


After graduating from high school claimant worked for a construction company pouring cement basements and then for a company that manufactured hog confinement buildings.  (Tr., p. 8)  His next job was with the employer in this case.  (Tr., p. 9)  At the time of the hearing, he had worked for the employer for 27 years.  (Tr., p. 10)  During his tenure with the company he has performed a wide variety of jobs such bar shear operator; machinist; shot blaster; saw operator; and assembly.  (Tr., pp. 11-13)  At the time of claimant’s injury on July 23, 2001, claimant was working in the assembly department.  (Tr., p. 13)  


Claimant’s injury occurred when he missed the bottom step on a three step roll-away ladder.  (Tr., p. 14)  According to claimant, the ladder rolled away and he landed against the machine he was working on.  (Tr., p. 14)  He felt like he pulled a muscle in his groin area.  (Tr., p. 15)  The injury was reported to the employer and when his condition did not improve, he was sent by the company for medical evaluation and treatment.  (Tr., p. 15)


Claimant was initially evaluated by Occupational Health Services personnel at the Waverly Municipal Hospital in Waverly, Iowa.  The very first medical records are not in evidence in this case but according to a note dated September 17, 2001, claimant was complaining of pain in his right leg and numbness in his toes.  (Ex. 1, p. 1)  The diagnosis was right lumbar radiculopathy/sciatica.  (Ex. 1, p. 1)  Claimant had been undergoing physical therapy.  (Ex. 1, p. 1)  On October 4, 2001, the note from Occupational Health Services indicated that claimant had undergone an MRI which showed L5 Grade I to II spondylolisthesis with mild central spinal stenosis.  (Ex. 1, p. 2)  At that time claimant had stopped physical therapy and his pain was worsening.  (Ex. 1, p. 2)
Prior to the MRI, claimant had been placed on light-duty work on September 17, 2001 with restrictions of no lifting over 25 pounds, option to sit, stand, or walk, and no excessive bending.  (Ex. 1, p. 1)  Work restrictions were changed to no lifting, no bending, and no prolonged standing, walking, or sitting on October 4, 2001.  (Ex. 1, p. 2)  A neurosurgical consultation was ordered.  (Ex. 1, p. 2)
Claimant then saw Michael Giordano, M.D., of Cedar Valley Medical Specialists on October 31, 2001.  Significant physical findings on motor examination revealed right extensor hallucis longus was weak with strength of three out of five. (Ex. 2, p. 2)  Dr. Giordano’s impression was spondylolysis with Grade I-2 spondylolisthesis at L5-S1 with subsequent radiculopathy.  (Ex. 2, p. 2)  Claimant was fitted with a lumbosacral orthosis.  (Ex. 2, p. 2)  Dr. Giordano strongly recommended surgical intervention.  (Ex. 2, p. 2)  Claimant was kept off of work.  (Ex. 2, p. 2)  In a letter to the insurance carrier dated November 28, 2001, Dr. Giordano again reiterated his opinion that claimant needed decompression and posterolateral fusion for his spondylolysis.  (Ex. 2, p. 4)
On January 8, 2002, Dr. Giordano performed a L5-S1 decompressive laminectomy and L4-S1 posterolateral arthrodesis with L5-S1 pedicle screw fixation. (Ex. 10, p. 2)  Claimant was doing very well at a six-week postoperative follow-up and was continued in physical therapy with an emphasis in lumbar flexibility.  (Ex. 2, p. 6)  Improvement was also noted at claimant’s April 22 follow-up visit.   (Ex. 2, p. 7)  Dr. Giordano informed claimant at that visit that he (Dr. Giordano) would be leaving the area and that a referral would be arranged.  (Cl. Ex. 2, p. 7)
Claimant was then referred to Loren J. Mouw, M.D., a neurosurgeon in Cedar Rapids, Iowa, who evaluated claimant on May 30, 2003.  Claimant reported persistent back pain with progressive numbness and tingling in his right lower extremity to the toes as well as left hip pain.  (Ex. 5, p. 1)  Dr. Mouw recommended additional x-rays and an MRI.  (Ex. 5, p. 1)  According to a note dated June 11, 2002, the MRI showed no new disc herniation and that claimant’s fusion site was well decompressed.  (Ex. 5, p. 2)  He did not recommend surgery, but rather that claimant should continue with a more conservative route.  (Ex. 5, p. 2)  

Claimant was then referred to Dr. McMains at Allen Occupational Health.  According to the handwritten note of June 17, 2002, claimant had low back pain that went down his right leg and pain in his left hip.  (Ex. 3, p. 1)  He also had numbness in his right toes.  (Ex. 3, p. 1)   Dr. McMain’s impression was subjective/proven post L5-S1 fusion with instrumentation and chronic Grade I to 2 spondylolysis and spondylolisthesis.  (Ex. 3, p. 2)   Dr. McMains opined that the claimant was at MMI and recommended an FCE for return to work restrictions.  (Ex. 3, p. 2)  Based on the results of that FCE, Dr. McMains released claimant to return to work with restrictions.  (Tr., p. 19)  Dr. McMains confirmed that claimant demonstrated the ability to lift 40 pounds from floor to waist, 35 pounds from waist to eye level, and carry 40 pounds.  (Ex. 3, p. 6)  


Following Dr. McMain’s recommendations, claimant returned to work and did a job he called “building jibs.”  (Tr., p. 20)  He continued to have pain in his back and the employer next referred him to a Dr. Fagre.  (Tr., p. 21)  Dr. Fagre restricted the claimant further, saying he had to sit down two of every eight hours.  (Tr., p. 22)  He also recommended physical therapy.  (Tr., p. 22)  As claimant continued to have back pain, he was then referred to a pain specialist.  (Tr., p. 23)  He received two epidural injections which did not help.  (Tr., p. 23)
Dr. McMains authored a report dated June 27, 2002, wherein he offered the following opinion concerning claimant’s permanent impairment: 


Turning to the Guides to the Evaluation of Permanent Impairment, Fifth Edition from the American Medical Association, page 384, table 15-3, Mr. Kramer falls under DRE Lumbar Category 4 with a 20 percent whole person impairment due to fusion in the lumbar spine.  Because the condition tends to occur in childhood; i.e., spondylolisthesis, Mr. Kramer aggravated a pre-existing condition at the time of his fall.  Therefore, I would apportion out 70 percent of this being a pre-existing condition and 30 percent being secondary to the aggravation.  That would give Mr. Kramer a 6 percent whole person impairment directly related to the aggravation.

(Ex. 3, p. 6) 
As previously discussed, claimant also underwent a functional capacity evaluation (FCE) at the time of his examination with Dr. McMains on June 20, 2002.  The FCE showed claimant was able to perform in the “medium” level of activity as defined by the Dictionary of Occupational Titles.  Claimant was able to lift 40 pounds from floor to waist, 35 pounds from waist to eye level, and carry 40 pounds.  He could not squat or crouch due to a prior knee problem unrelated to the work injury.  (Ex. 3, p. 6)  Dr. McMains opined that claimant’s Grade I to 2 spondylolisthesis was essentially asymptomatic and no further surgical intervention would be necessary in the foreseeable future.  (Ex. 3, p. 6)  Dr. McMains placed claimant at maximum medical improvement on June 17, 2002.  (Ex. 3, p. 6)

On August 23, 2002, claimant returned to Occupational Health Service with complaints of increased back pain and leg pain after returning to work on June 26, 2002.  (Ex. 1, p. 5)  The diagnosis was low back pain with radiculopathy.  (Ex. 1, p. 5)  Further physical therapy was recommended and claimant was informed that he “also must be off his feet more.”  (Ex. 1, p. 5)  A pain clinic evaluation was also recommended.  (Ex. 1, p. 5)  
On September 16, 2002, claimant was seen by Richard P. Bose, Jr., M.D., at Sartori Memorial Hospital in Cedar Falls, Iowa.  According to the history taken by Dr. Bose, claimant had evinced dramatic improvement acutely postoperatively, but then began to experience recurrence of symptoms.  (Ex. 6, p. 1)  He now had both right lower extremity pain and also left lower extremity pain.  (Ex. 6, p. 1)  Dr. Bose repeated flexion/extension radiographs of the spine.  (Ex. 6, p. 1)  Dr. Bose’s impression was lumbosacral radicular pain radiating into the right lower extremity greater than left lower extremity.  (Ex. 6, p. 6)  Epidural injections were administered on September 30 and October 14, 2002.  Claimant reported no change in his lumbar pain to Dr. Bose on November 5.  (Ex. 6, p. 13)  Dr. Bose administered another lumbar epidural injection on November 22.  (Ex. 6, p. 9)
Claimant’s next evaluation was with Russell Buchanan, M.D., a neurosurgeon in Waterloo.  Dr. Buchanan evaluated claimant on December 5, 2002.  He took the following history: 

I saw Mr. David L. Kramer in the office today.  As you recall, Mr. Kramer is a 45 year-old-man who suffered a fall from the back of a ladder July 23, 2001.  He was originally evaluated by Dr. Giordano here in Waterloo.  The patient underwent MRI evaluation and evidently had demonstration of spondylolisthesis at L5-S1.  He went on to have a spinal decompression with fusion operation January 8, 2002.  He returned to work in June of 2002, but he experienced fairly significant low back pain which has progressed over the past two months.  The patient states the location is band-like across the low back, also radiating down the posterior aspect of his right leg.  He describes the quality as sharp and the timing is chronic.  Its severity is rated at a scale of 5 on a scale from 1 to 10 with 10 being the worse.  The worst period for him is while he is standing.  He states it is exacerbated by anterior bending. 

(Ex. 2, p. 8)

Dr. Buchanan reviewed recent radiographs which revealed a small lucency surrounding the pedicle screws particularly at S1 bilaterally.  (Ex. 2, p. 9)  Dr. Buchanan opined as follows: “It is possible that Mr. Kramer has progressive micro motion and some instability related to non-union.”  (Ex. 2, p. 9)  A CT with myelogram of the lumbar spine was ordered for further investigation of the placement of the pedicle screws.  (Ex. 2, p. 9)  The lumbar myelogram was done on December 11, 2002, and showed grade I anterolisthesis, with no evidence of spinal stenosis or extradural defects impinging the thecal sac and normal filling of the nerve root sheaths bilaterally at all visualized levels.  (Ex. 8, p. 2)
On January 7, 2003, Dr. Bose performed a caudal epidural injection.  An epiduragram revealed evidence correlating with epidural fibrosis predominantly on the right side at the lower lumbar and upper sacral levels.  (Ex. 6, p. 16)  Dr. Bose believed that it was possible that the postoperative fibrosis played a significant role in claimant’s persistent symptoms.  (Ex. 6, p. 16)  Dr. Bose offered his recommendations for future treatment in a January 29 letter: referral for percutaneous lysis of epidural adhesions; spinal cord stimulator implantation trial; EMG/NCS to determine specific pathology; and diagnostic lumbar medial branch nerve blocks, sacroiliac joint injection or provocative diagnostic lumbar discography.  (Ex. 6, p. 20)
Claimant testified that there was a layoff beginning on January 31, 2003.  He was one of the employees who were laid off.  (Tr., p. 26)  He also said that he was told by the company that he did not have to look for other employment and that he would be paid unemployment benefits.  (Tr., p. 26)  He did receive unemployment benefits.  (Tr., p. 26)  On cross-examination, claimant agreed that the restrictions he was assigned in June 2002 following his FCE are the same restrictions that he has had up to the time of the hearing.  (Tr., p. 48)  However, a March 23, 2004 functional capacity evaluation documents that claimant can lift from floor to knuckle level 80 pounds, from knuckle to shoulder level 50 pounds, and from shoulder to overhead 40 pounds.  At the time of the layoff he was doing a regular jib assembly job and had been working full time.  (Tr., p. 53)  Claimant was working full time despite his ongoing injections and therapy treatments.  He was getting epidural injections but agreed that he was never told that those injections would keep him from working.  (Tr., p. 56)  

Claimant next saw Tork J. Harman, M.D., in the pain clinic at St. Luke’s Hospital in Cedar Rapids on February 13, 2003, for a surgical consultation for recurrent low back and right lower leg pain.  (Ex. 9, p. 1)  Dr. Harman found claimant was a reasonable candidate for a RACZ subdural catheterization procedure.  (Ex. 9, p. 3)  However, he instructed claimant that he did not know how much benefit would be achieved due to the presence of the hardware.  (Ex. 9, p. 3)  Claimant wanted to proceed with surgery, but it was not scheduled at that time since claimant did not have anyone who could drive for him.  (Ex. 9, p. 3)

Claimant was re-examined by Dr. McMains on March 7, 2003.  In a letter dated March 13, 2003, the doctor offered the following opinion concerning claimant’s medical care and restrictions: 


From speaking with Mr. Kramer, it appears that when he is not working he feels markedly improved, and when returning to his job, his symptoms increase.  This, primarily, was due to his needing to stand all day on reinforced concrete with frequent bending as part of his normal tasks.  It would seem on the surface that it would be fairly easy to accommodate Mr. Kramer so that he would have decreased symptoms while working.  This would begin with a sit/stand chair that allows him [sic] be standing and also have the weight off of his back by allowing him to sit while he is in an upright position.  Secondly, I would certainly [sic] a mat for him to stand on.  And, thirdly, you may want a pallet jack that allows him to elevate his equipment that he has to hook a hand to, to place on his work bench.  The pallet jack will allow him to raise it up to a waist-high position before he puts the band on, which would keep from bending throughout the day.  Mr. Kramer is quite heavy, and when he has to bend and use both hands to perform a task, he is putting almost 200 pounds of strain on his back, and this is for a man with a 40 pound weight restriction.  With these simple accommodations, it appears that Mr. Kramer would be able to return to his job and perform it with a marked decrease in symptoms.  If that is the case, then I would hold off on any further treatment at this time; i.e, hold off on the percutaneous lysis adhesions or spinal cord stimulator to see if he continues to improve when able to perform his work with the accommodations.  Lysis adhesions is also a possible in the future if symptoms continue to worsen, and there may need to be an EMG/nerve conduction study if his 1.5 lesion becomes more pronounced.  I did note at his last examination that he had a weakness on extension of his big toe on the right side.  This was not noted previously on our exam. 

(Ex. 3, p. 10)  


Dr. McMains was also asked about whether claimant was at maximum medical improvement.  He responded:


It appears that Mr. Kramer is at maximum medical improvement (MMI) as has been noted in the chart on several occasions.  It appears that the date of June 17, 2002 was his date of MMI since no other treatment has been given besides a great deal of examinations, MRI’s, and three failed epidural steroid injections per the records.

(Ex. 3, p. 11)
A subsequent record notes claimant underwent the RACZ epidural lysis of adhesions procedure on September 28, 2003.  (Ex. 9, p. 5)  This procedure did not fully eliminate the claimant’s problem.  (Tr., p. 25)  As claimant did not have noticeable improvement of his chronic low back pain from the RACZ procedure he thus sought consultation regarding placement of a spinal cord stimulator trial with Mark D. Kline, M.D.  On November 6, 2003, Dr. Kline found claimant would be a candidate for the spinal cord stimulator trial.  Claimant wanted to consider the procedure further.  Dr. Kline increased claimant’s Nortriptyline from 25 mg to 50 mg to aid in his sleep.  Claimant was to taper his Neurontin and replace it with Topamax.  Dr. Kline also discussed weight loss as being beneficial. (Ex. 9, p. 8)
Claimant underwent a second FCE at the Waverly Orthopedic & Physical Therapy Center on March 23, 2004, following his recent pain management procedures.  (Ex. 11, pp. 1-6)  Claimant’s functional abilities were occasional bend/swoop, reach above shoulder level, kneel and push/pull; continuous carrying of 25 pounds, frequently 50 pounds; and continuous lifting of 10 to 22 pounds whole body and frequently of 20 to 45 pounds – an improvement in function since the first FCE.  (Ex. 11, p. 5)
On May 19, 2004, Farid Manshadi, M.D., performed an independent medical evaluation for claimant.  Dr. Manshadi wrote the following concerning claimant’s symptoms:


Currently Mr. Kramer reports he has pain which is constant in his low back but the right leg pain comes and goes.  He is unable to stand straight.  Walking is better than standing for him.  Also coming from sit to stand causes increased pain in his low back.  He also doesn’t sleep well at nighttime due to pain, especially when he rolls over in bed.  He cannot ride his motorcycle for an extended period of time like he used to.  He cannot help his father farm any longer.  In regard to activities of daily living and doing chores around the house does okay.  Currently at times he takes Hydrocodone.

(Ex. 4, p. 4) 

Dr. Manshadi’s impression was: 1) low back pain with right lower extremity radiculopathy with right lower extremity weakness, specifically of the right EHL, status post decompressive laminectomy at L5-S1 posterolateral arthrodesis with instrumentation, complicated with formational adhesions; and 2) previous history of bilateral spondylolysis and Grade I spondylolisthesis of L5 and S1 with severe disc disease at L5-S1.  (Ex. 4, p. 5)  He further opined that the work injury was an aggravation of the pre-existing bilateral spondylolysis and spondylolisthesis. (Ex. 4, p. 5)
Dr. Manshadi assigned a 23 percent permanent impairment to the whole person according to DRE Lumbar Category IV based upon the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, Chapter 15.  (Ex. 4, p. 5)  
Claimant returned to see Dr. Buchanan on April 7, 2004.  Dr. Buchanan had ordered repeat radiographic studies and still diagnosed lumbar post fusion syndrome, originally spondylolisthesis at L5-S1.  (Ex. 7, p. 4)  Dr. Buchanan thought claimant might benefit from the lysis of adhesions procedure, but did not know the specific rate of success attendant to that treatment.  (Ex. 7, p. 4)  Unlike Dr. McMains, Dr. Buchanan did not feel that claimant was at MMI “given the fact that we are continuing to attempt these procedures with him . . . I feel that there may be a 50/50 chance that his pain will be relieved to any significant degree with a spinal dorsal column stimulator.”  (Ex. 7, p. 4)  
When Dr. Buchanan saw claimant again on June 15, 2004, claimant reported that he had noticed a fairly steady decrease in his pain.  (Ex. 7, p. 5)  Dr. Buchanan maintained his functional capacity at 35 pounds lifting restriction with some rest periods.  (Ex. 7, p. 5)  No further therapeutic measures were offered.  (Ex. 7, p. 5) 


On July 27, 2004, Dr. Buchanan authored a letter indicating that claimant’s condition was then quite stable.  (Ex. A, p. 21)  He believed that claimant should be able to continue working at the medium level for the foreseeable future.  (Ex. A, p. 21)
As previously mentioned, claimant instituted a weight loss and exercise program in an effort to lessen his back pain.  He saw a nutritionist in January 2004.  (Tr., p. 65)  In March 2004 he weighed 264 pounds.  (Ex. A, p. 19)  At the time claimant’s deposition was taken in June of 2005 he weighed 240 pounds. (Tr., p. 65)  He walks seven to ten miles a day five days a week, rides a bike, and does abdominal strengthening exercises.  (Tr., p. 27)  Claimant’s weight loss has not resulted in a resolution of his chronic pain.

At the time of hearing claimant continues to work for the employer, “mostly decaling and installing computer box on the main frames,” which is an assembly job.  (Tr., p. 28)  He has had that job off and on since September 2004.  (Tr., p. 28)  He presently earns $16.96 per hour, which is more than he was earning at the time of his injury.  (Tr., p. 28)  Claimant’s earnings are due to a labor contract between the employer and its union.  (Tr., p. 29)  


Claimant continues to take prescription medication.  He is presently taking Celebrex, Neurontin, and Vicodin on occasion.  (Tr., p. 29)  His current symptoms are low back pain radiating down the right leg with numbness and tingling in the right toe and some pain in the left leg.  (Tr., p. 30)  At the time of the hearing he was also going to physical therapy twice a week.  (Tr., p. 30)  

As previously indicated, claimant resides on the family farm and is no longer able to do all of the tasks he used to do in the field such as filling the planter.  (Tr., p. 31)  


Claimant has tried to bid on other jobs with the employer such as expediter, inspector, receiving clerk, and clerk trucker.  (Tr., p. 31)  He also testified that he could not do many of the jobs at the plant that he has held in the past such as running the shot blast.  (Tr., p. 32)  Many of the jobs in the assembly department are unavailable to him as he cannot do any climbing on machines and cannot do the required lifting.  (Tr., p. 33)  Part of his difficulty in climbing on machines, however, is due to an unrelated knee problem from 1979.  (Tr., p. 39)  He also agreed that he would not want to go back to some of the jobs he can no longer physically perform.  (Tr., p. 40)  The plant is a union plant and claimant conceded that the easiest jobs in the plant are given to people who have been at the plant the longest and have the most seniority.  (Tr., p. 41)  


It is claimant’s present intention to work for the employer until his retirement and at the time of the hearing he had not looked for any other job.  (Tr., p. 44)  He has no reason to suspect that his job is in jeopardy.  (Tr., p. 44) 


Aaron Bottorff testified on behalf of defendants.  He works for the employer and is claimant’s supervisor.  (Tr., p. 71)  He is familiar with claimant’s job and with other jobs in the department.  (Tr., pp. 72-75)  The plant is a union shop and in general the more desirable jobs are those that are less strenuous.  (Tr., p. 75)  Employees seek out these less strenuous jobs because of their seniority.  (Tr., p. 75)  The job claimant has fits within the restrictions he has from his physician.  (Tr., p. 77)  
CONCLUSIONS OF LAW


The first issue on appeal is whether the deputy erred in awarding claimant healing period benefits for the period from January 31, 2003, to June 15, 2003.  During this time claimant and other employees were laid off and claimant was compensated with unemployment benefits.  


Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See, Armstrong Tire & Rubber Co. v. Kubli, Iowa App 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).


In this case, claimant sustained an injury on July 23, 2001, for which he eventually underwent surgery on January 8, 2002.  His treating surgeon, Dr. Giordano, did not offer an opinion on whether claimant was able to return to work or if he had reached maximum medical improvement or was medically capable of returning to substantially similar employment because he transferred claimant’s care when he left the area.  Claimant was then seen by Dr. Mouw on May 30, 2003, and Dr. Mouw did not feel that claimant needed any further surgical care at that time and that he should follow conservative treatment options for ongoing complaints of pain.  Dr. McMains, who saw claimant on June 17, 2002, opined after that one evaluation that claimant was at maximum medical improvement and arranged for an FCE to determine permanent work restrictions.  The restrictions following the FCE were given to claimant and he returned to work on June 26, 2002.  He returned to a regular, but less physical job at the plant in assembly that fell within his assigned restrictions.  Claimant could not have physically returned to and performed his pre-injury position with the employer.  He was performing the less physical job when he and other employees were laid off on January 31, 2003.  Claimant’s pain continued to progress and he received medical attention and treatment recommendations from Drs. Bose, Harman, and Kline.  Claimant’s treatment of his chronic pain was anticipated to both reduce his pain and increase claimant’s ability to function.  In fact, claimant’s second FCE in March 2004 evinced an increase in functional ability.



Anticipated improvement in continuing pain or depression, if medically indicated, may extend length of healing period if substantial change in industrial disability is also expected to resolve.  If it is not likely that future treatment of continuing pain, however soothing to claimant, will decrease the extent of permanent industrial disability, then continued pain management should not prolong healing period.  Pitzer v. Rowley Interstate, 507 N.W.2d 389, 392 (Iowa 1993).  

During the period from January 31, 2003 to June 15, 2003 the employer did not have work available for claimant.  At that same time, due to his work restrictions, claimant was not capable of performing employment substantially similar to his pre-injury position.  Claimant’s entitlement to healing period benefits is thus dependent upon whether claimant had reached maximum medical improvement (MMI) prior to January 31, 2003.  Defendants rely upon the medical opinion of Drs. Mouw and McMains for the contention that claimant had reached MMI.  I reject defendants’ argument that claimant was at MMI prior to January 31, 2003.  First, Dr. Mouw’s opinion that surgical options were not reasonable was prior to claimant’s exacerbation of chronic pain after his return to a lighter employment position within the plant.  There was no follow up from Dr. Mouw after later physicians made alternate treatment recommendations including a recommendation for surgery.  Dr. McMain’s opinion is that claimant reached MMI on June 17, 2002.  However, Dr. McMain’s opinion of March 13, 2003 clearly recognizes – but suggests postponing – additional medical treatment consisting of percutaneous lysis of adhesions.  In addition, after Dr. McMain’s suggestion that claimant was at MMI, Dr. Fagre found it necessary to increase claimant’s restrictions to sit down two of every eight hours following the return to work.  As previously discussed, following his pain management, claimant’s functional abilities increased.  Lastly, it is noted that defendants stipulated on the hearing report that the commencement date for permanent partial disability benefits was June 13, 2003 – a date following the end of the lay off period.    

It is therefore concluded that claimant is found to still have been in his healing period during the layoff period as his pain management treatment resulted in an increase in his functional abilities.  (Tr., pp. 60-61; Exhibit A, page 12)  As claimant was in a healing period from January 31, 2003 to June 15, 2003 and as the employer was not providing claimant with an employment position and because claimant had not returned to substantially similar work, the presiding deputy’s award of healing period benefits is affirmed. 


Defendants also argue that the presiding deputy erred in awarding claimant permanent partial disability benefits equal to 40 percent of the body as a whole.  Industrial disability is designed to compensate an individual for the reduction in value of the general earning capacity of the person.  This requires a consideration of many factors. 


In this case claimant is an older, middle-aged worker with a high school education who has done manual labor for virtually his entire working life.  His injury resulted in an aggravation of his underlying spondylolisthesis, which in turn led to major back surgery with significant impairment, permanent work restrictions and the development of chronic pain.  In particular, claimant has a lifting restriction of 35 or 40 pounds, depending on the exact nature of the lifting requirement and he must be able to sit during part of the work day.  He testified that there are jobs at the plant that he can no longer do because of his restrictions.  He particularly noted jobs that require excessive lifting and climbing.  


The employer in this case is commended for accommodating claimant’s restrictions and for being proactive in seeking ways to help claimant do his job to maintain his employment.  The fact that the employer has been able to accommodate claimant’s restrictions and place him at a regular job in the plant is evidence that claimant has a retained earning capacity, despite his significant injury.  However, claimant’s permanent restrictions and permanent impairment, coupled with his age, education, and work experience show that he has sustained a rather severe industrial disability.  The deputy’s determination that claimant has sustained an industrial disability of 40 percent of the body as a whole is well supported by the evidence in this case and is therefore affirmed. 

The final issue on appeal is whether the presiding deputy erred in awarding penalty benefits pursuant to Iowa Code section 86.13 for defendants’ failure to pay healing period benefits from January 31, 2003 to June 15, 2003.  

Iowa Code section 86.13 directs in part:  

[I]f a delay in commencement or termination of benefits occurs without reasonable or probably cause or excuse, the workers’ compensation commissioner shall award benefits in addition to those benefits payable under this chapter, or chapter 85, 85A, or 85B, up to fifty percent of the amount of benefits that were unreasonably delayed or denied.  


The application of the penalty provision does not turn on the length of the delay in making the correct compensation payment.  Any delay without reasonable excuse entitles the employee to benefits in some amount.  “In the absence of a reasonable excuse for a delay, penalty benefits are mandatory.  Only the amount is within the discretion of the commissioner.”  Christensen v. Snap-on Tools Corp., 554 N.W.2d 261 (Iowa 1996).  The purpose or goal of the statute is both punishment and deterrence.  Robbennolt v. Snap-On Tools, Corp., 555 N.W.2d 229, 236-7 (Iowa 1996).


As was previously noted, claimant’s entitlement to healing period benefits was dependent upon whether claimant had reached maximum medical improvement (MMI) prior to January 31, 2003.  Defendants had a reasonable basis to deny payment of healing period benefits as it was fairly debatable whether claimant had reached MMI prior to January 31, 2003 due to the opinions of Drs. Mouw and McMains.  Although the opinions of those two doctors were not found to be more convincing, defendants were reasonable in relying upon their opinions in denying payment of healing period benefits during the employer’s layoff.  A penalty is therefore not appropriate.
ORDER


IT IS THEREFORE ORDERED that the arbitration decision is AFFIRMED in part and REVERSED in part and that the following is ordered:


Defendants, Terex d/b/a Koehrig Cranes, employer, and St. Paul Travelers, f/k/a Travelers, shall pay unto claimant, David L. Kramer, two hundred (200) weeks of permanent partial disability benefits commencing June 16, 2003 at a weekly rate of three hundred eighty-seven and 78/100 dollars ($387.78).

Defendants shall pay accrued weekly benefits in a lump sum and shall receive credit against this award for all benefits previously paid.

Defendants shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.

Defendants shall be responsible for the costs of this appeal, including the preparation of the hearing transcript. 

Defendants shall file further reports of injury as required by this agency.

Signed and filed this 20th  day of October, 2006.

     



                          ________________________________



                                             
 CHRISTOPHER J. GODFREY
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