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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

AVAK HAROUTUNIAN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                    File No. 5032010
NORTH IOWA FABRICATORS,
  :



  :                 ALTERNATE MEDICAL


Employer,
  :



  :                      CARE DECISION

and

  :



  :

UNITED FIRE GROUP,
  :



  :


Insurance Carrier,
  :                 HEAD NOTE NO:  2701


Defendants.
  :

______________________________________________________________________

This is a contested case proceeding under Iowa Code chapter 17A.  Claimant alleged he sustained a work-related injury.  The date of his work injury was alleged to be February 6, 2009.

The hearing administrator set the case for a telephone hearing on July 14, 2010, at 8:30 a.m.  The hearing was recorded by digital means.  The digital recording is the official transcript of the proceeding.


The claimant offered exhibits 1 through 6 and defendants offered exhibits A through C.  The evidence was submitted pursuant to rule 876 IAC 4.48.  No witnesses testified at the hearing.  However, both claimant’s counsel and defense counsel presented oral arguments to the deputy.

According to the Iowa Workers’ Compensation Commissioner, the deputy workers’ compensation commissioner presiding at the contested case in an application for alternate medical care, pursuant to rule 876 IAC 4.48, is hereby delegated the authority to issue the final agency decision on the application, Iowa Code section 86.3.  There is no right of intra-agency appeal on this decision.  Continental Telephone Co. v. Colton, 348 N.W.2d 623 (Iowa 1984) and Leaseamerica Corp. v. Iowa Dept. of Revenue, 333 N.W.2d 847 (Iowa 1983).


If claimant is dissatisfied with the medical care he has been receiving, he must communicate his dissatisfaction to the employer.  Such dissatisfaction must be communicated to the employer prior to the filing of the original notice and petition.  Iowa Code section 85.27.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Iowa Code section 85.27(4) provides, in relevant part:

For purpose of this section, the employer is obligated to furnish reasonable services and supplies to treat an injured employee, and had the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.


Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with medical judgment of its own treating physician.  Pote v. Mickow Corp., File No. 694639 (Review-Reopening Decision June 17, 1986).

An employer’s right to select the provider of medical treatment to an injured worker does not include the right to determine how an injured worker should be diagnosed, evaluated, treated or other maters of professional medical judgment.  An employer is not entitled to control a licensed health care provider’s exercise of professional judgment.  Assman v. Blue Star Foods, declaratory ruling, File No. 866389 (May 18, 1988).  An employer’s failure to follow recommendations of an authorized physician in matters of treatment is commonly a failure to provide reasonable treatment.  Boggs v. Cargill, Inc., File No. 1050396 (Alt. Care Dec. January 31, 1994).  


Referral by an authorized treating physician makes the referral authorized as well.  Pitzer v. Rowley Interstate, File No. 766890 (App. Dec. September 24, 1991).  


This is the third petition for alternate medical care that claimant has filed with the Iowa Workers’ Compensation Commissioner.  Surgery with David W. Beck, M.D., a neurosurgeon, was authorized by another deputy workers’ compensation commissioner in an alternate medical decision the deputy filed on November 16, 2009.  The surgery pertained to the same work injury in question. 
Claimant has experienced complications since the initial surgical procedure.  Dr. Beck recommended an anterior and posterior lumbar fusion.  Defendants agreed to pay for the surgery after the second petition for alternate medical care was filed.  However, when claimant returned to see Dr. Beck to schedule the fusion, Dr. Beck declined to perform the surgery because the neurosurgeon did not have the proper tools to perform the surgery on a person with claimant’s girth.  Claimant is 5 feet, 8 inches tall.  He weighs 240 pounds.  As a consequence, Dr. Beck referred claimant to Ensor Transfeldt, M.D., at the Twin Cities Spine Center in Minneapolis, Minnesota for an evaluation.  Dr. Beck made the referral because Dr. Beck did not feel comfortable performing the procedure on a person of claimant’s size.  Also, Dr. Beck opined, if surgery was warranted, it should be performed in a tertiary care center.  (Exhibit 4, page 1) 

The referral by Dr. Beck, the authorized treating physician to Dr. Transfeldt, makes Dr. Transfeldt, an authorized treating physician too.  Id.  Defendants may not interfere with the professional judgment of the authorized treating physician, Dr. Beck.  He is allowed to exercise his own independent medical judgment with respect to the treatment of claimant.  Defendants shall pay for the treatment required by Ensor Transfeldt, M.D. at the Twin Cities Spine Center, including the appointment scheduled for July 20, 2010, and all of the reasonable travel expenses claimant incurs to travel to and from the offices of the Twin Cities Spine Center.
ORDER


THEREFORE, IT IS ORDERED:


The claimant’s application for alternate medical care is granted.


Defendants shall pay for the costs of treatment with Ensor Transfeldt, M.D. at the Twin Cities Spine Center, including all of the reasonable travel expenses incurred by claimant.

Signed and filed this __14th______ day of July, 2010.

   ________________________






        MICHELLE A. MCGOVERN
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