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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER
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  :      1802; 1803; 2203; 2209; 2501; 4000.2

______________________________________________________________________

STATEMENT OF THE CASE 


Claimant, Franki Staton, filed a petition in arbitration and seeks workers' compensation benefits from Swine Graphics, employer, and Allied Insurance, insurer, both as defendants.  This case was heard in Des Moines, Iowa on October 12, 2004.  The evidence in this case consists of claimant’s exhibits 1 through 6, defendants’ exhibits A through E and the testimony of claimant.  


At hearing, claimant moved to amend her petition to add an injury date of November 20, 2002.  Claimant also moved to amend the prehearing conference report to include cumulative trauma as an injury.  


The evidentiary record indicates that on or about October 25, 2002, claimant was treated for respiratory problems that claimant believed were caused by her work.  These problems continued until November 20, 2002 when claimant was hospitalized for respiratory problems.  Claimant’s petition does not specify whether the injury was cumulative or acute.  Medical records and claimant’s testimony indicate claimant’s injury did not occur from a single trauma, but developed gradually over time.  Given the above, it is concluded that defendants were sufficiently notified of the possibility that the cumulative injury doctrine might be relied upon.  University of Iowa Hospitals & Clinics v. Waters, 674 N.W.2d 92 (Iowa 2004).  For these reasons, claimant’s motion to amend to plead a cumulative injury is granted.  


Because claimant’s motion to amend to plead a cumulative injury is granted, it is found that claimant’s motion to amend her petition to add an injury date of November 20, 2002 is moot.  

ISSUES 


The parties submitted the following issues for determination: 

1. Whether claimant’s claim for benefits is barred, pursuant to Iowa Code section 85.61(4)(b), for failure to plead the injury as an occupational disease under chapter 85A; 

2. Whether claimant sustained a cumulative injury that arose out of and in the course of employment; 

3. Whether claimant’s injury is the cause of temporary disability; 

4. Whether claimant’s injury is the cause of permanent disability; 

5. The extent of claimant’s entitlement to permanent partial disability benefits and the date of commencement; 

6. Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant; 

7. Whether claimant is entitled to penalty under Iowa Code section 86.13.

FINDING OF FACTS 


The deputy workers' compensation commissioner, having heard the testimony and considered the evidence in the record, finds that:


Claimant was 42 years old at the time of hearing.  Claimant graduated from high school.  Claimant has worked in a restaurant, a pizza parlor, and has provided in‑home health care services.  Claimant began working for Swine Graphics in January 2002.  


Claimant’s prior health history is significant in that claimant was a smoker for approximately 20 years.   


Claimant testified she was hired at Swine Graphics to take care of baby pigs.  Swine Graphics is a large hog confinement operation.  Claimant testified piglets were approximately 14 to 18 days old when they came to her and she raised them for approximately five weeks.  Claimant’s duties included, but were not limited to, sorting pigs by size, feeding pigs, checking the health of the piglets, inoculating piglets, tearing down pig stalls, and disinfecting the stalls and barn where the pigs were kept.  Claimant testified she was initially responsible for three large barns and that each barn held approximately 1,300 small pigs.  


Claimant testified that manure was drained below to a large pit underneath the barns.  Claimant testified she used a disinfectant called Tetrol to clean in the barns.  Claimant testified Tetrol was caustic and if it was applied too heavily, would burn the pads on the bottom of the pigs’ feet.  Claimant testified that if Tetrol was applied too heavily, sprinklers in the barn would be turned on to dilute and wet it down.  Claimant testified she routinely smelled a strong ammonia smell from the barn and from the manure pits underneath the barn.  


On October 25, 2002, claimant treated with Anjelia Martin, M.D., with complaints of coughing off and on for approximately one year.  Claimant attributed the coughing to working at Swine Graphics.  Claimant was prescribed Albuterol and given a chest x-ray.  (Exhibit 1, page 2)  A chest x-ray taken on October 29, 2002 was negative.  (Ex. 1, p. 3)  


Claimant testified she continued to work but her symptoms became worse.  Claimant returned to Dr. Martin with continued complaints of coughing.  Dr. Martin diagnosed claimant as having bronchial spasm secondary to work environmental dust and mold.  She prescribed Advair.  (Ex. 1, p. 4)  


On November 20, 2002, claimant admitted herself to the Gentry County Memorial Hospital for coughing and shortness of breath.  Dr. Martin assessed claimant as having shortness of breath either due to mycoplasma pneumonia or reactive airway disease (RAD).  An x-ray taken on November 20, 2002 showed no sign of pneumonia.  Claimant was given intravenous antibiotics.  On November 22, 2002, claimant was discharged from the hospital.  She was diagnosed as having shortness of breath, atypical pneumonia and RAD.  Claimant was returned to home with continued antibiotics.  (Ex. 1, pp. 6 through 8, Ex. B, pp. 3 through 42)


Claimant testified that her last day with Swine Graphics was November 20, 2002. 


On November 20, 2002, Dr. Martin excused claimant from work from November 20, 2002 through December 4, 2002. 


On November 27, 2002, claimant returned for a follow-up with Dr. Martin.  Claimant’s lungs were found to be clear.  She was assessed as having pneumonia and insomnia.  On December 4, 2002, claimant returned to Dr. Martin complaining of coughing and cold air and easily fatiguing.  She was diagnosed as having atypical pneumonia and prescribed to continue with her Albuterol treatments.  (Ex. 1, pp. 12 through 13)  Claimant testified she stopped smoking on December 1, 2002.  


On December 4, 2002, claimant was released from work by Dr. Martin through December 18, 2002.  (Ex. 1, p. 14)  A chest x-ray on December 9, 2002 revealed minimal filtration in the left lung.  A pulmonary function test also of December 9, 2002, revealed low vital capacity with moderate obstruction.  (Ex. 1, pp. 15 through 16 and 18)  


On December 17, 2002, Russell Currier, DVM, MPH, State Environmental Epidemiologist and Public Health Veterinarian, wrote to Swine Graphics.  Mr. Currier indicated that a review of a treatise on infectious diseases showed no indication that a mycoplasma infection could transmit from a swine to a human.  (Ex. C)


Claimant returned to treat with Dr. Martin on December 18, 2002 complaining of fatigue and coughing in cold air.  Claimant also complained of difficulty getting sufficient air into her lungs.  Dr. Martin advised claimant to continue to use Albuterol and prescribed AeroBID MDI.  Dr. Martin kept claimant off work from December 18, 2002 through January 7, 2003.  (Ex. 1, pp. 18 through 19)  


Claimant was referred by Dr. Martin to Hemant Sheth, M.D.  Claimant treated with Dr. Sheth on January 8, 2003 with complaints of coughing, tightness in chest, fatigue and difficulty with getting sufficient air in her lungs.  Notes indicate claimant was off work for approximately six weeks.  Dr. Sheth diagnosed claimant as having chronic obstructive pulmonary disease (COPD) and hyperreactive airway disease.  Claimant was advised to avoid exposure to dust.  (Ex. 1, pp. 22 through 24)  A CT scan of claimant’s chest, taken January 16, 2003, was normal.  (Ex. 1, pp. 25 through 26)  Pulmonary function tests performed the same day showed some reactive airway disease.  (Ex. 1, pp. 27 through 29, 32)


On February 20, 2003, claimant returned to treat with Dr. Martin.  Claimant noted improvement in her condition but she still had fatigue.  Dr. Martin noted claimant probably always had RAD that was “triggered” by smoking and working with confined hogs.  (Ex. 1, p. 32)  Dr. Martin also opined claimant’s atypical pneumonia did come from working with hogs with mycoplasma.  Claimant was continued with Advair and Singulair.  (Ex. 1, p. 32)  On March 3, 2003, Dr. Martin released claimant to return to work.  (Ex. 1, p. 33) 


On April 16, 2003, claimant was evaluated by Fredric Gerr, M.D.  Claimant complained of shortness of breath with minor levels of physical exertion.  Dr. Gerr noted claimant’s first pulmonary function test, of December 2002, indicated obstructive lung disease.  Dr. Gerr noted claimant’s second pulmonary function test of January 2003 also revealed restrictive lung disease.  He noted that in both tests, there was a positive response to bronchodilators, consistent with RAD.  He opined claimant had objective evidence consistent with occupational asthma.  Dr. Gerr opined claimant’s RAD was caused or exacerbated by her work with Swine Graphics.  Dr. Gerr also noted that medical literature indicated mycoplasma infections could not be transmitted from hogs to humans.  Dr. Gerr restricted claimant from working in areas of high levels of airborne dust or irritant gases.  He also restricted claimant from high levels of physical exertion or cold environments.  Dr. Gerr opined claimant’s RAD was a permanent condition.  (Ex. 1, pp. 34 through 36)  On January 16, 2004, Lisa Veach, M.D., in a letter to defendants’ counsel, indicated there was no evidence humans could contract mycoplasma pneumonia from swine.  She also opined records indicate claimant was diagnosed as having mycoplasma pneumonia without specific testing for the disease.  (Ex. 1, p. 37)  


On February 6, 2004, defendant-insurer wrote to claimant indicating claimant’s workers' compensation claim was denied.  Defendants based that denial on an investigation that claimant did not sustain an injury arising out of and in the course of her employment.  The letter invited claimant to submit further information for reconsideration.  Claimant testified defendant-insurer never sent claimant to a doctor for treatment or evaluation.  There is no evidence in the record indicating claimant submitted an appeal for reconsideration to defendant-insurer.  


In a letter dated August 25, 2004 to claimant’s counsel, Dr. Martin opined claimant had RAD secondary to her exposure to irritants at Swine Graphics.  She agreed with Dr. Gerr’s opinions that claimant’s disease was permanent and claimant needed to avoid exposure to airway irritants found at Swine Graphics.  Dr. Martin also indicated that, based on Dr. Veach’s letter, she believed claimant suffered from RAD and not mycoplasma pneumonia.  (Ex. 1, pp. 38 through 39)


Claimant testified that because of work restrictions she was not allowed to return to Swine Graphics and had to look for work with other employers.  Claimant testified she currently works as a cook at “Under the Rainbow Daycare.”  Claimant works 30 to 32 hours per week at $5.50 per hour.  Records indicate claimant earned approximately $411.00 per week in her employment with Swine Graphics.  


Claimant testified she has difficulty breathing around certain cleaning products, in cold air, and in dusty areas.  She testified she use to help her husband farm, but now cannot due to respiratory problems.  Claimant testified she has difficulty lifting over 30 pounds.  She testified she could not return to work as a home health care aide because of difficulties with lifting.  She testified she would have difficulty returning to work in a pizza parlor due to flour in the air.  

CONCLUSIONS OF LAW 


The first issue to be determined is if claimant’s claim for benefits is barred, pursuant to section 85.61(4)(b), for failure to plead her injury as an occupational disease under chapter 85A.  Before that matter can be resolved, it must be first determined if claimant sustained an injury pursuant to chapter 85, or if she sustained an occupational disease, under chapter 85A.  


An occupational disease is defined in section 85A.8.  Like an injury, the disease must arise out of and in the course of employment.  The disease must have a direct causal connection with the employment and must follow as a natural incident from injurious exposure due to the nature of the employment.  The disease must be incidental to the character of the business, occupation or process in which the employee was employed and not independent of the employment.  If the disease is from a hazard that an employee would be equally exposed to outside of the occupation, it is not compensable as an occupational disease.  

This statutory definition was refined in McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  In McSpadden, a two‑prong test was created.  The first is that the disease must be causally related to the exposure to harmful conditions in the field of employment.  The second is that those harmful conditions must be more prevalent in the employment than in everyday life or in other occupations.  Iowa Code section 85A.12 limits the employer’s liability to diseases that are due to the nature of the employment in which the hazards of the disease are characteristic of the employment and peculiar to the trade or occupation.  The term “characteristic” and “peculiar” appear to impose a requirement for a strong, direct relationship between the nature of the employment and the particular disease that it produces.  The term also implies that common diseases, routinely found in the general population, are not occupational diseases because a common disease could not be peculiar to a particular occupation. 


A common thread that runs through most traditional concepts of occupational disease is found in the second and third sentences of section 85A.8.  That is, the disease must have a direct causal connection with the employment and the disease must follow as a natural incident from the injurious exposure occasioned by the nature of the employment.  The disease must be incidental to the character of the employee’s occupation.  Under section 85A.8, a disease is not an occupational disease if it is prevalent in the general population.  


Based on the above, it is concluded that claimant’s RAD is not an occupational disease under Iowa Code section 85A.  There is no evidence in the record that anyone else at Swine Graphics suffered from RAD.  There is no evidence that employees who work at hog confinement operations are routinely subject to RAD.  Dr. Martin opined that claimant probably had a preexisting RAD triggered, in part, by working with confined hogs.  (Ex. 1, p. 33)  For a disease to be considered an occupational disease, it must be caused by the employment.  A claimant cannot recover for the aggravation of a preexisting disease under chapter 85A.  Iowa Code section 85A.8  There is no evidence that RAD is a disease known to be incidental to the employment of people who work in hog confinement operations.  St. Luke’s Hospital v. Gray, 604 N.W.2d 646, 651 (quoting Vogt v. Ford Motor Co., 138 S.W.2d 684 (Mo.Ct. App. 1940))


Assuming for argument’s sake that claimant’s RAD is an occupational disease, claimant would not be barred for failure to plead her ailment as an occupational disease under chapter 85A.  Defendants contend that because claimant failed to list occupational illness as an issue, this allowed claimant to evade affirmative defenses defendants would have had under chapter 85A, specifically 85A.7(4), 85A.8, 85.A.10.  (Defendants’ Post Hearing Brief, page 3)  


Workers’ compensation laws are to be construed in a manner favorable to the injured worker.  A narrow or strained construction is not to be applied in order to avoid payment or compensation.  Caterpillar Tractor Co. v. Shook, 313 N.W.2d 503 (Iowa 1981).  The Workers’ Compensation Act is to be construed to provide benefits to all who can fairly be brought within its coverage.  Usgaard v. Silver Crest Golf Club, 256 Iowa 453, 127 N.W.2d 636 (1964).  


Claimant’s petition, filed with this agency on September 4, 2003, indicates claimant suffered an injury to her respiratory system.  Claimant was diagnosed, at least by April 16, 2003, by Dr. Gerr as having RAD.  There is no indication defendants did not have timely access to Dr. Gerr’s records.  Defendants received notice from the outset of this case that claimant was alleging a respiratory injury.  Defendants could have, at any time, raised defenses under chapter 85A.  Defendants did file a motion for summary judgment in this case in September of 2004.  Defendants could have, at that time, raised the issue that claimant’s claim for benefit was improperly brought under chapter 85.  Defendants did not.  For that reason defendants are now precluded from claiming that they were prejudiced because claimant failed to bring her claim under chapter 85A.  


The next issue to be discussed is if claimant sustained an injury that arose out of and in the course of employment. 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W. 2d 368 (Iowa 1985).


A cumulative injury is manifested, when the claimant, as a reasonable person, would be plainly aware that he or she suffered from a condition or injury; that the condition was caused by claimant’s employment; and when the employee knew the physical condition was serious enough to have a permanent adverse impact on claimant’s employment or employability.  Herrera v. IBP, Inc., 633 N.W.2d 284, 288 (Iowa 2001).  In a cumulative injury case, the date of injury is usually in dispute and the agency is not limited in finding a date that is specifically alleged.  Unfair surprise or prejudice is not presumed and must be established.  Hill v. Fleetguard, Inc., File Nos. 1282742, 1282743 (App. July 24, 2003).  


Claimant testified that prior to working with Swine Graphics she had few health problems.  The evidentiary record indicates that although claimant was a smoker, she did not seek medical treatment for respiratory-related illnesses prior to working at Swine Graphics.  Dr. Gerr and Dr. Martin have both opined that claimant’s RAD resulted from exposure to irritants and dust at work.  There is no contrary opinion.  Claimant has proven she sustained an injury that arose out of and in the course of employment.  


Claimant began her employment with Swine Graphics in January 2002.  Records indicate claimant sought treatment for respiratory problems on October 25, 2002 that she believed were work related.  (Ex. 1, p. 2)  On November 20, 2002, claimant was hospitalized for shortness of breath and RAD.  She did not return to work with Swine Graphics after that date.  Claimant has alleged a date of injury of December 4, 2002.  It is found that claimant’s cumulative respiratory injury actually manifested itself the last day of her employment.  For that reason, claimant’s date of injury is found to be November 20, 2002.  Meier v. John Deere Dubuque Works of Deere & Co., File No. 5002128 (App. July 22, 2004); Wichers v. Mix-Rite, Inc., File No. 1241564 (App. November 13, 2003)  


The next issue to be resolved is if claimant’s injury is the cause of temporary disability.  The law detailed above regarding causation and claimant’s burden of proof is applicable but will not be restated.  

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).


Claimant was admitted into the hospital on November 20, 2002 for shortness of breath.  She was discharged on November 22, 2002.  Claimant was taken off work by Dr. Martin for her RAD from November 20, 2002 to March 3, 2003.  Claimant is entitled to healing period benefits from November 20, 2002 through March 3, 2003.  


The next issue to be determined is if claimant’s injury is the cause of permanent disability.  The law relating to burden of proof and causation is applicable here but will not be restated.  


The evidentiary record indicates claimant did not require medical treatment from respiratory problems prior to employment with Swine Graphics.  Claimant testified she still suffers from fatigue if she is involved in strenuous activities.  Claimant has been away from exposure to dust and fumes from Swine Graphics for approximately two years and is still symptomatic for RAD.  Drs. Gerr and Martin have opined claimant’s RAD is permanent.  Dr. Gerr opines claimant will require medication for control of her RAD for the rest of her life.  Based on the above, claimant has proven she sustained a permanent disability.  


The next issue to be determined is the extent of claimant’s entitlement to permanent partial disability benefits.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant was 42 years old at the time of hearing.  She has a high school education.  Claimant has worked in restaurants and has provided home health care services.  Dr. Gerr and Dr. Martin have given claimant job restrictions that preclude her from returning to work at Swine Graphics.  Claimant is restricted from working in areas of high exposure to dust and irritant gases.  She is restricted from working at a job requiring high levels of physical exertion.  Claimant has not been given a functional impairment rating by any physician.  When claimant worked for Swine Graphics, she earned approximately $411.00 per week.  At the time of hearing, claimant worked at a day care earning approximately $175.00 per week.  When all relevant factors are considered, it is determined claimant has sustained a 25 percent loss of earning capacity or industrial disability as a result of her injury.  The evidentiary record indicates claimant was allowed to return to work by Dr. Martin on March 4, 2003.  For this reason it is concluded that the commencement date for permanent partial disability benefits should be March 4, 2003.  

The next issue to be determined is if there is a causal connection between claimant’s injury and the medical expenses claimed by claimant.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

As discussed above, the injury of November 20, 2002 is found to be causally connected to claimant’s disability.  Defendants are liable for expenses related to treatment for claimant’s RAD as detailed in Exhibits 2 and 3.  

The final issue to be discussed is if defendants are liable for penalty pursuant to Iowa Code section 86.13.  

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

Claimant was thought to have mycoplasma pneumonia on November 20, 2002.  Claimant was later diagnosed by Dr. Martin as having mycoplasma pneumonia.  Reports from Dr. Veach and Russell Currier indicate that mycoplasma pneumonia cannot be passed from swine to humans.  Based on the diagnosis of Dr. Martin, and the reports from Dr. Veach and Mr. Currier, defendants denied benefits.  Because the issue of causation of claimant’s injury was fairly debatable, defendants are not liable for penalties.  

ORDER 


THEREFORE, IT IS ORDERED:


That defendants shall pay healing period benefits from November 20, 2002 through March 3, 2003 at the rate of two hundred eighty-eight and 71/100 dollars ($288.71);


That defendants shall pay claimant one hundred twenty-five (125) weeks of permanent partial disability benefits at the rate of two hundred eighty-eight and 71/100 dollars ($288.71) a week from March 4, 2003; 


That defendants shall pay accrued weekly benefits in a lump sum;


That defendants shall pay interest on the unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30; 


That defendants shall pay medical expenses related to claimant’s respiratory injury as detailed in Exhibits 2 and 3;


That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2); 


That defendants shall pay costs of this matter pursuant to rule 876 IAC 4.33. 

Signed and filed this ____18th_____ day of January, 2005.

   ________________________





                   JAMES F. CHRISTENSON.
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