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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

STEVEN C. KENNEDY,
  :



  :


Claimant,
  :                         File No. 5028169


  :

vs.

  :                      A R B I T R A T I O N


  :

TYSON FOODS, INC.,
  :                           D E C I S I O N


  :


Employer,
  :


Self‑Insured,
  :


Defendant.
  :                  Head Note Nos.:  1803; 2500
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Steven C. Kennedy, has filed a petition in arbitration and seeks workers’ compensation benefits from Tyson Foods, Inc., employer, self-insured defendant.
This matter was heard by deputy workers’ compensation commissioner, Ron Pohlman, on October 7, 2009 at Storm Lake, Iowa.  The record in this case consists of claimant’s exhibits 1-17; defendant’s exhibits A-E, H-K as well as the testimony of the claimant and Will Sager.
ISSUES

The parties submitted the following issues for determination:
Whether the injury of October 21, 2006 was the cause of any disability;

Whether the claimant is entitled to healing period benefits and/or temporary total disability from December 23, 2006 through the present;

The extent of claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u);
Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27; and
Whether the claimant is entitled to reimbursement for an independent medical evaluation pursuant to Iowa Code section 85.39.

FINDINGS OF FACT

The undersigned, having considered all of the testimony and evidence in the record, finds:

The claimant, at the time of the hearing, was 56 years old.  The claimant is a high school graduate and has a Bachelor of Science in Economics earned at Arizona State University in 1990.  The claimant served three years in the military as a military policeman.  He has worked two years, approximately, as a broker trading precious metals.  He worked for four years as a custodian at his father in law’s church in Michigan after he graduated from Arizona State University.  He was then unemployed for a period of four years when his wife obtained employment in state of Washington.  In 1997 the claimant obtained employment at Precor and worked his way into management.  His job duties at Precor included hiring, firing, performance reviews, monitoring production.  The claimant ended his employment with Precor when the work was outsourced in approximately 2001.  At that time, the claimant moved his family back to Iowa to take care of his parents.  He was unemployed until 2005, when he began work at Tyson January 11, 2005.  In 1990, the claimant broke his right hand in a motor vehicle accident.  The claimant also fractured three ribs on his right side in a fall according to information he provided to his employer, Tyson.  Claimant complained to the medical department at Tyson September 20, 2005, that he had neuropathy in his feet and hands and that he was seeking treatment with a family physician because of a history in his family of this problem.  The claimant was asked September 20, 2005, to consider applying for a supervisor’s position, but the claimant declined because he did not want a stressful job at that time.  However, in December 2005, the claimant told the nurse case manager that he did not feel he was able to perform physical work like he had done in the past and thought he should start looking for work with a different employer.
In April 2006, the claimant noted symptoms that ultimately resulted in a diagnosis of renal neoplasm or cancer of the kidney.  The claimant was treated for this condition by removal of one of his kidneys.  The claimant was off of work and on short-term disability until July 3, 2006.  When the claimant returned to work, he noted that things did not feel right in the incisional area and was advised that this was simply scar tissue.  The claimant’s job upon returning to work after kidney surgery consisted of checking in trucks and watering hogs.  He did this work for two weeks and was required to do a lot of walking.
On October 21, 2006, the claimant was injured when a hog ran between his legs and knocked him to the ground.  The claimant did not immediately seek medical attention, but did go to his chiropractor on his own.  The first visit with a chiropractor was on October 25, 2006.  The claimant’s condition did not improve with treatment with his chiropractor and eventually he reported his problems to the nurse manager.  The claimant was then referred to David Archer, M.D., for authorized treatment.  Dr. Archer was also the claimant’s family physician.  Dr. Archer saw the claimant on November 30, 2006 for low back strain and treated the claimant with physical therapy, medication and restrictions.  On January 5, 2007, the claimant underwent an MRI of the lumbar spine.  Dr. Archer’s notes for January 12, 2007 indicated that the MRI scan showed findings suspicious for metastatic disease in the right pedicle T12 and that the lumbar spine showed degenerative changes but the discs were not protruded or extruded.  Dr. Archer also referred the claimant to an orthopedic specialist, Stephen Frushour, M.D.  Dr. Frushour saw the claimant on January 24, 2007.  Dr. Frushour noted that there was no abnormality of the lumbar spine.  Dr. Frushour did not believe that, given the location of the claimant’s problems, that this would be metastasis from a kidney.  He ordered an EMG nerve conduction velocity to determine the cause of the neuropathy.  The EMG was denied by the employer when ordered both by Dr. Frushour and Dr. Archer.
On February 16, 2007, the claimant had the EMG performed by Marvin Hurd, M.D.  Dr. Hurd’s comment was that the EMG revealed no abnormalities in the bilateral lower extremities and related lumbosacral paraspinals.  On February 16, 2007, Dr. Archer opined:
I saw Steve after his appointment with Dr. Hurd.  The EMG report shows that he has a peripheral neuropathy, not a radiculopathy.  I talked to Dr. Hurd personally and Dr. Hurd tells me that this is not the kind of thing that would be seen after trauma but rather is a metabolic neuropathy of some sort, possibly hereditary or idiopathic.  Dr. Hurd specifically told me that this is not the result of trauma.  Therefore, we do not have a work related cause for his back pain and leg pain at this time despite the stated coincidental onset at the time of his fall.  I don’t doubt that Steve had some back pain from his fall but the peripheral neuropathy that he describes in a stocking distribution down both legs does not fit the pattern of a radiculopathy and is clearly abnormal on the EMG.  After discussion Steve does not wish to return to light duty.  He is essentially at maximum medical improvement for his fall though he remains symptomatic from a non-work related peripheral neuropathy.  He wishes to have this worked up over at CNOS.  We contacted CNOS who wants to see the records before he is assigned an appointment, so this is pending.
(Exhibit 1, page 5)

The claimant then saw Grant Shumaker, M.D., a neurosurgeon.  Dr. Shumaker indicated that the MRI scan of the lumbar spine was normal and that the MRI scan of the thoracic spine showed minimal compression deformity at T9-T10.  Dr. Shumaker’s assessment was:
ASSESSMENT:  Patient with compressive low back pain and lower extremity foot burning.  I do not see any mechanical disruption of the lumbar spine despite his low back pain.  He does appear to have clinical findings of neuropathy.  Review of EMG [sic] Dr. Hurd is suggestive of upper extremity neuropathy per his report.
(Ex. 9, p. 52)

Dr. Shumaker imposed restrictions of light duty work with a ten pound lifting restriction.  The claimant then saw Blanca Marke, M.D., at the same clinic as Dr. Shumaker.  Dr. Marke notes that the etiology of the claimant’s pain was uncertain.  Ultimately, Dr. Marke wanted to do an MRI of the claimant’s back to show the broken vertebrae and to see if it correlated with the claimant’s level of radicular compression and wanted to do an EMG to find out if the claimant really had neuropathy.  In response to a letter from the employer on May 3, 2007, Dr. Shumaker indicated that the diagnosed peripheral neuropathy was not caused or aggravated by the October 21, 2006 work injury; that it was related to a personal health condition, that the claimant had reached maximum medical improvement and that the claimant had no permanent medical restrictions or impairment related to the work injury.  The MRI and EMG recommended by Dr. Marke were never performed as payment was not authorized by the defendant.  Dr. Shumaker did indicate that the claimant should have a functional capacity evaluation but related the need for that to the claimant’s personal medical conditions and not to the work injury.
The defendant offered the claimant light duty work even though Dr. Archer had expressed in February 2007 that return to work would be an issue because of all the various restrictions the claimant had.  The claimant did not return to work.
The claimant saw Troy Ivey, M.D., because of Dr. Marke’s concerns regarding a hernia problem.  Dr. Ivey saw the claimant May 11, 2007 and at that time opined that there was probable small recurrence of the right flank incisional hernia.  Dr. Ivey opined that it was not urgently necessary to have this repaired, but at some point in the future the claimant may want to have it repaired.  Subsequently, the claimant left Iowa and moved to North Carolina.  The claimant did have the functional capacity evaluation performed April 10, 2007.  The claimant was placed in the light physical demand level.  He was considered to have given reliable efforts during this evaluation.  The relocation to North Carolina occurred in July 2007.  After the claimant arrived in North Carolina, he sought treatment with the Veterans’ Administration.
A second MRI was performed through the Veterans’ Administration on December 19, 2008, which indicated that the L4-L5 and L5-S1 discs were desiccated or dehydrated.  The claimant’s treating physician in North Carolina is Diane Lazardo, M.D.  On August 4, 2009, the claimant’s counsel sent a letter to Dr. Lazardo asking for her opinion as to whether the claimant had sustained an injury and if so, whether the claimant had any permanent restrictions as a consequence of that injury:
1. Did the fall on October 21, 2006, cause Steve to suffer an injury to his low back?  If yes, please tell me what in your opinion was the injury?  55 y/o male who develops chronic back pain after the fall at job.  The initial studies showed no damage to his spine.  A more recent MRI shows dissecation [sic] of L4-L5 & L5-S1 discs with no bulge of herniation.  EMG – Feb/07 – no evidence of lumbosacral nerve root irritation.
2. As a consequence of the injury does Steve have permanent physical restrictions?  If yes, what restrictions would you recommend?  Light duty work, 10 pound lifting restriction, standing no longer than sometimes[,] no repetitive bending.
(Ex. 13, p. 69)
Dr. Lazardo has been providing the claimant pain management consisting of medication for the claimant’s complaints of pain.  The claimant’s counsel asked in follow-up on August 19, 2009, for Dr. Lazardo to opine whether the claimant suffered an injury to the lumbar spine as a result of the work injury:
In your opinion, within a reasonable degree of medical certainty, did Steven C. Kennedy suffer an injury to his low back, specifically injury [sic] the L4-5 and L5-S1 discs, as a result of the fall at Tyson Foods on October 21, 2006?  Yes
If yes, I want to follow up with one more question.  Could you tell me why an MRI close to the date of the fall might not show an injury and one done recently would, i.e. are there different competency levels for radiologists, are different MRI machines better than others, are there different ways particular MRIs might be read?  If the injury was there prior to his job accident, certainly it aggravates it and he starts to suffer since the accident.  [S]ome lesions can’t be observed early in the trauma and becomes observable over time.  I can’t answer about the difference in MRI machines, a radiologist is [sic] better resource.
(Ex. 13, p. 70)

The claimant’s counsel had the claimant see Anil K. Agarwal, M.D., for an independent medical evaluation February 5, 2008.  Dr. Agarwal’s report has the date February 5, 2007 at the top, but clearly in the first paragraph he indicates that the examination took place at 10:00 a.m. on February 5, 2008.
Dr. Agarwal opines that as a result of the October 21, 2006 fall, the claimant sustained an aggravation of incisional hernia and an aggravation of the pre-existing lumbar and thoracic spondylosis and strain healed.  Dr. Agarwal opines that the claimant needs surgery for the hernia and indicates the claimant is not at maximum medical improvement because he needs surgery for the hernia.
The claimant has not had hernia surgery.  At this time he is not working.  His activities daily are sedentary.  He is taking a narcotic medication for pain as well as muscle relaxers and sleep medication.

REASONING AND CONCLUSIONS OF LAW

The first issue in this case is whether the injury resulted in any disability.
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Opinions of the treating physicians in this case who saw the claimant contemporaneously with his work injury and the medical testing performed at that time indicates that the claimant sustained no permanent disability as a result of the fall on October 21, 2006.  At most, the claimant may have sustained a recurrence of his incisional hernia, but Dr. Ivey was not told by the claimant about his activities in moving furniture before his visit to see Dr. Ivey in 2007.  The opinion of Dr. Agarwal was offered more than a year post-accident and indicates that the claimant may have suffered an aggravation of his lumbar and thoracic conditions, but those have healed and that the claimant has a recurrence of his incisional hernia.  However, the record is not sufficient to establish that that recurrence was the result of this work injury.  Dr. Lazardo also did not see the claimant for a considerable period after his work injury.  Her comments in response to the claimant’s attorney are carefully crafted.  In fact, her answer to the first question claimant’s counsel asked on August 4, 2009 is simply a general description of the claimant’s history.  She then imposes some work restrictions that would be appropriate given the claimant’s overall physical health, not necessarily because of the work injury he claims.  Her follow-up opinion on August 18, 2009 is not much more definitive.  She simply speculates that if the claimant had had a problem before the accident that he could have aggravated it and then suffered problems.  Finally, she speculates that some lesions cannot be observed early in the trauma and become observable over time.  This just is not sufficient given this overall record, to convince the undersigned that the claimant has established by the greater weight of evidence that the accident on October 21, 2006 was the cause of any disability.  The claimant, having failed in his burden of proof, the issues of entitlement to healing period and permanent disability are moot.
The next issue is whether the claimant is entitled to payment of medical expenses.
The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 16, 1975).
The claimant seeks payment for the EMG performed by Dr. Hurd.  This testing was performed February 16, 2007 and was recommended by an authorized physician.  The claimant is entitled to have this expense paid and to be reimbursed for any portion he may have paid himself.
The last issue is whether the claimant is entitled to reimbursement for the independent medical evaluation pursuant to Iowa Code section 85.39.

Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.
Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Claimant need not ultimately prove the injury arose out of and in the course of employment to qualify for reimbursement under section 85.39.  See Dodd v. Fleetguard, Inc., 759 N.W.2d 133, 140 (Iowa App. 2008).

The defendant obtained an evaluation of the claimant’s disability, which he believed to be too low and thus he is entitled to an independent medical evaluation.  The claimant is entitled to reimbursement of the expenses with Dr. Agarwal’s independent medical evaluation pursuant to Iowa Code section 85.39.
ORDER

THEREFORE, IT IS ORDERED:
That defendant shall pay the claimant’s medical expenses with Dr. Hurd pursuant to Iowa Code section 85.27 and reimburse the claimant for any portion he has directly paid.

That defendant shall reimburse the claimant for the expenses of Dr. Agarwal’s independent medical evaluation in the amount of two thousand sixty and 00/100 dollars ($2,060.00) pursuant to Iowa Code section 85.39.
That claimant take nothing for his request for temporary total disability, healing period or permanent disability.
Costs of this action are taxed to the defendant pursuant to rule 876 IAC 4.33.

Signed and filed this ______17th______ day of March, 2010.

[image: image1.jpg]Ry (o




   ________________________







   RON POHLMAN
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          COMPENSATION COMMISSIONER

Copies to:

Mary C. Hamilton

Attorney at Law

PO Box 188

Storm Lake, IA  50588-0188

mary@hamiltonlawfirm.com
Brian L. Yung

Attorney at Law

4280 Sergeant Rd., Ste. 290

Sioux City, IA  51106-4647

yung@klasslaw.com
RRP/srs
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