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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

PHILLIP C. JOHNSON,
:



:


Claimant,
:                       File No. 5001326



:

vs.

:



:                        ARBITRATION  

MIDAMERICAN ENERGY COMPANY,
:



:                            DECISION


Employer,
:


Self Insured,
: 


Defendant.
:         Head Note No.:  1402.6

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Phillip C. Johnson, has filed a petition in arbitration and seeks workers’ compensation benefits from MidAmerican Energy Company, employer, self-insured, defendant.

This matter was heard by deputy workers’ compensation commissioner, Ron Pohlman, in Council Bluffs, Iowa, on December 3, 2003.  The record in the case consists of joint exhibits A-G, defendant’s exhibit H as well as the testimony of the claimant and Jerry Hempel.

ISSUES

The parties submitted the following issues for determination:

1. Whether the injury was the cause of any permanent disability;

2. The extent of claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u); and 

3. The establishment of an overpayment and credit.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Claimant at the time of the hearing was 38 years old.  He completed the 12th grade, but did not graduate.  He has obtained a GED.  He did complete a pipeline apprentice school.  Claimant’s work history consists of heavy equipment operation (track hoes, end loaders, bulldozers, dirt scrapers) for his family’s construction business.  This work required heavy exertional demands and required overnight travel as the primary construction work was related to road building throughout Iowa and some in Oklahoma.  The claimant also performed maintenance work on the heavy equipment in the off seasons.

The family construction business has closed.  After the business closed, the claimant went to work for Midwest gas, which is now owned by MidAmerican Energy Company.  He began as a gas systems person servicing pipelines.  This work also required heavy exertional demands.  The claimant was required to dig with hand shovels and operate mini-backhoes.  Approximately five years ago, the claimant became a certified pipeline welder as this was a higher paying position. 

The claimant still is required to perform the digging tasks, but he also welds pipelines.  He is required to climb in and out of the holes where the pipeline is exposed after digging and must carry welding cables, grinders, hammers, etc. into and out of the hole. 

Claimant joined the Navy reserves as a Seabee on February 28, 1997.  He remains in the reserve and is subject to call up for active duty.  In the Seabees, he is an equipment operator performing much of the same type of work that he did for the family construction business.  He drills one weekend per month and has three weeks of active training per year.  He is required to semi annual physical readiness tests (PRT) and annual physicals.

On October 5, 2000, the claimant injured his low back when he slipped off the pintle hitch on the welding truck while he was carrying 100 pounds of equipment and fell 3 feet landing on his feet.  He immediately felt like he had pinched his back.  He finished his shift and reported the injury to the employer.  After seeing a physician in Red Oak, Iowa, he was sent to Huy Trinh, M.D., an orthopedic surgeon.  Dr. Trinh ordered an MRI, which revealed a central left herniated disc at L5-S1.  Dr. Trinh recommended surgery after an epidural injection was tried.  At the time of the injury, the claimant was earning $23.80 per hour.

Claimant had a left laminotomy and discectomy at L5-S1 by Dr. Trinh on November 8, 2000.  He was off work until December 2000 and then returned on light duty stocking the storeroom and checking pipes with a meter.  The claimant was not to do any bending or stooping but was required to do so and experienced an aggravation of his back pain.  On January 9, 2001, Dr. Trinh restricted the claimant to sitting duty only and prescribed a course of physical therapy and medication for the back pain.  Claimant remained on the sit down duty restriction until the end of March 12, 2001 when he was released for full duty.  Claimant returned to his regular duties without restriction or accommodation on March 12, 2001.

On May 7, 2001, Dr. Trinh opined that the claimant reached maximum medical improvement on February 27, 2001 and that the claimant had an eight percent permanent partial impairment pursuant to the AMA Guides to the Evaluation of Permanent Impairment, fourth edition. 

Claimant experienced a recurrence of his back pain in May 2001 and sought medical treatment from Dr. Trinh three weeks later on June 12, 2001.  Dr. Trinh placed the claimant on light duty and ordered an epidural injection.  Claimant obtained only brief pain relief from the injection and returned to Dr. Trinh on July 3, 2001.  Dr. Trinh put the claimant on light duty and prescribed Vioxx for pain and physical therapy.  Claimant was excused for PRT in May 2001.

Claimant continued to have back pain and remained on restrictions until October 26, 2001.  At that time, he was released for full duty by Dr. Trinh.  Claimant had another epidural steroid injection in December 2001, which provided excellent relief.  On December 10, 2001, Dr. Trinh increased his impairment rating of the claimant to 12 percent because the claimant continued to experience off and on back pain.

In 2002, the claimant worked full duty and took Vioxx as needed for pain.  Claimant’s annual Navy physical in March 2002 indicated that the claimant had no problems with his back at that time.  Claimant had another epidural injection in January 2003, which only provided relief for a short time.  Claimant was declared fit for duty on his March 2003 annual Navy physical. 

Before his annual training in September 2003, the claimant had an epidural injection and had another injection after the training.  The second of this series provided no relief. 

Claimant went back to Dr. Trinh on November 18, 2003.  At that time, Dr. Trinh’s impression was a bulging disc at L5-S1.  Dr. Trinh ordered a bone scan of the lumbar spine and prescribed Voltaren for pain.  Claimant had a follow-up appointment with Dr. Trinh scheduled for December 12, 2003 after the hearing. 

Currently the claimant experiences lower back pain but had has no radiating pain.  He takes the Voltaren two times per day.  Claimant is still holding the job of certified pipeline welder and currently earns $26.01 per hour.  He works 40 hours per week.  He does his job more carefully than before the injury and asks for help as needed.  He feels that he could not return to the construction work that he did for the family construction business.  Claimant was offered a supervisor’s job with MidAmerican on the pipeline crew but he turned it down because of the paperwork.  The supervisor position would still have required the claimant to perform many of the normal physical tasks he now performs.  This position would not have paid more than the claimant now earns.

Claimant has plumbing and sewer digging experience but such experience is limited.  Claimant does custom construction work for hire using the heavy equipment that is left from the family construction business.  The drill weekends in the Navy are primarily spent in the classroom.  The annual training is spent in the classroom and operating a dozer.  Claimant has difficulty with running since the surgery.  Claimant is ready for active duty if called and would go to active duty regardless of how he felt physically if given the opportunity.  Claimant is a hardworking individual is motivated to perform his work and military service at his very best. 

REASONING AND CONCLUSIONS OF LAW

The first issue is whether the injury was the cause of any permanent disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

There is no dispute that the claimant has sustained permanent disability as a result of the injury.  Dr. Trinh the authorized treating physician has twice opined that the claimant has permanent impairment.  The claimant has continued to have difficulty with his low back since the surgery.  Recently his condition appears to be worsening after two years of work without restriction, however, there is no medical opinion causally connecting this worsening to the original work injury as opposed to the subsequent work and military activity.  It is concluded that the work injury was the cause of permanent disability.

The second issue is the extent of claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u).

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, expe​rience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial disability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity, and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally, and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant remains employed in same position he held at the time of injury without formal accommodation or restriction.  He remains fit for active military duty.  His post injury earnings have increased without effect of the injury.  The claimant performed his regular duties without restriction or report of difficulty for nearly two years following his injury. 

He appears to be suffering some deterioration in his back condition recently, but there is no medical opinion in the record which causally connects those problems to the original injury.  However, it is reasonable to conclude that the injury and subsequent surgery left claimant open to such deterioration due the compromise of his lower back.  The record does show that claimant has sustained significant permanent impairment to the body as a whole.  For the year subsequent to the surgery, the claimant had difficulties with his back that required several periods of light duty, physical therapy and medication to stabilize.  This indicates that the injury had a permanent and significant impact upon the claimant’s ability to perform his job.


Although the claimant performs his current job without formal restriction, he credibly testified that he is more careful in how he performs his work and seeks help from coworkers.  It is likely that if the claimant did not have a high motivation to retain his job and serve his country in the Navy that he may have never returned to his welding job without some formal accommodation.


Although the claimant remains able to operate heavy equipment he credibly testified that he would no longer be able to perform many of the off equipment tasks that used to perform when he worked in the family construction business.  This signifies a loss of access to a significant portion of the relevant labor market for claimant.


“Loss of actual earnings creates a presumption of loss of earning capacity but there are a number of other factors of industrial disability that must also be considered.  While there is no evidence of actual earning loss here the record shows that the claimant’s body as a whole has sustained permanent impairment and compromise that will no doubt limit his ability to pursue his job in the manner he did before the injury.  Industrial disability or loss of earning capacity is a concept that is quite similar to impairment of earning capacity, an element of damage in a tort case.  Impairment of physical capacity creates an inference of lessened earning capacity.  The basic element to be determined, however, is the reduction in value of the general earning capacity of the person, rather than the loss of wages or earnings in a specific occupation.  Post-injury earnings create a presumption of earning capacity but are not synonymous with earning capacity.  The presumption may be rebutted by evidence showing the earnings to be an unreliable indicator.  Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); DeWall v. Prentice, 224 N.W.2d 428, 435 (Iowa 1974); Carradus v. Lange, 203 N.W.2d 565 (Iowa 1973); Holmquist v. Volkswagon of America, Inc., 261 N.W.2d 516 (Iowa App. 1977) A.L.R.3d 143; Michael v. Harrison County, Thirty-fourth Biennial Report of the Industrial Commissioner 218 (1979); 2 Larson Workmen's Compensation Law, sections 57.21 and 57.31.”  Origer v. Friesth Construction, File No. 1282038 (App. December 20, 2002)  In this case the actual earnings are only partially indicative of the claimant’s earning capacity since his motivation has kept him performing his old job. 

Having considered these and all other factors of industrial disability it is concluded that the claimant has sustained a 15 percent industrial disability entitling him to 75 weeks of permanent partial disability pursuant to Iowa Code section 85.34(2)(u).

The last issue whether there should be established an overpayment and credit.

The defendants have paid the claimant 40 weeks of permanent partial disability and claimant has been awarded an additional 35 weeks in this decision so there is no overpayment.

ORDER

Therefore it is ordered:

The defendants shall pay claimant seventy-five (75) weeks of permanent partial disability at the weekly rate of six hundred fifty-eight and 25/100 dollars ($658.25) commencing December 18, 2000.

Defendants shall receive credit for benefits previously paid. 

Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code Section 85.30 with subsequent reports of injury pursuant to rule 876 IAC 3.1.

That costs are taxed to the defendants pursuant to rule 876 IAC 4.33.

Signed and filed this ___30th____ day of December, 2003.

   _____________________________







      RON POHLMAN
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