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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MICHAEL A. BARTELS,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                       File No. 5020291

SCHENKELBERG IMPLEMENT,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

AIG CLAIM SERVICES,
  :



  :


Insurance Carrier,
  :      Head Note Nos.:  1802; 1803; 1804

Defendants.
  : 

______________________________________________________________________

STATEMENT OF THE CASE

Michael Bartels, claimant, filed a petition in arbitration seeking workers’ compensation benefits from the above named defendants as a result of an injury he sustained on August 29, 2005, which arose out of and in the course of his employment.  The case was heard and fully submitted in Sioux City, Iowa on July 10, 2007.  The evidence in the case consists of the testimony of claimant as well as claimant’s exhibits 1 through 7 and defendant exhibits A through F. 
A court reporter was contacted to make an official verbatim record of this hearing.  However, the court reporter failed to appear at the time of the hearing.  The parties entered into a stipulation that no official verbatim record of the hearing would be made and maintained for purposes of review on appeal and that the only official record of the oral proceeding would be the exhibits received into evidence and the written decision that is being issued by the undersigned deputy workers’ compensation commissioner.  

ISSUES

The parties presented the following issues for resolution in the case; 
1. Whether the injury is the cause of temporary disability during a period of recovery;

2. Whether the injury is the cause of permanent disability; and

3. The commencement date for any permanent partial disability benefits awarded.  

The parties stipulated that the injury will be evaluated industrially, if it is determined the injury is the cause of permanent disability, the parties’ further stipulated at the time of the claimant’s injury claimant’s gross weekly earnings were $628.00 per week, he was single and entitled to three exemptions.  Based on this information, claimant’s correct weekly rate of compensation is $404.14.  

The parties also stipulated that prior to hearing, claimant was paid temporary total disability benefits from August 30, 2005 up to December 5, 2005 at the above mentioned weekly rate.  

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony of the witness and considered the evidence in the record finds that:  
Michael Bartels, claimant, was 54 years old at the time of the hearing.  Claimant graduated from high school with a C+ average.  Claimant testified during high school he played football, baseball, basketball, and golf.  Claimant attended one year of college, but left after he got married and found he was unable to afford to continue attending college.  At the time he was in college, claimant weighed 190 pounds.  
Claimant’s employment history involved him working two years at his father’s auto body shop where claimant received on‑the‑job training.  This job required bending and twisting and claimant testified that he had no work injuries while working for his father.  Claimant testified during this time he saw a chiropractor as preventative medicine.  

Claimant left his father’s body shop to work at another body shop and then worked at Westendorf Manufacturing as a painter.  Claimant testified he had no work injuries at either of these places and he had no problems with his low back while working at Westendorf.  

Claimant left Westendorf Manufacturing to become employed by Sorenson Tire Company in 1977 or 1978.  Sorenson Tire Company was acquired by Schenkelberg Implement in 2003.  Claimant continued to work for the successor employer.  

Claimant testified that his duties at Sorenson Tire Company and then later with defendant employer involved him fixing car, truck, tractor, and industrial tires.  Claimant testified the tires weighed anywhere from 60 pounds up to 1,000 pounds.  Claimant mainly repaired farm tractor tires on site.  He loaded up a truck himself with the tools and tires that he needed to perform this work.  Claimant testified this job involved constant pulling and bending as well as stooping and kneeling.  

During the busy season, planting and harvest, claimant testified he worked from 65-75 hours per week.  He testified he enjoyed doing his work and developed a number of friends from the customers that he dealt with over the years.  

Evidence was entered to reflect the claimant’s medical history going back to May 30, 1995.  On that date, claimant was seen at the Family Medicine Clinic in Onawa, Iowa, complaining mainly of pain across his lumbar area, but with no radiation of pain down his legs.  That same notation indicated that claimant reported picking up a tire two days before and feeling a pop and strain in his back.  An assessment was offered that claimant had musculoskeletal back pain and medication was prescribed.  (Exhibit D, page 9)  Claimant, on June 5, 1995, returned to the clinic indicating that he was better but that he could not pick up heavy objects.  Claimant was kept off work another week at that time.  (Ex. D, p. 9)  

Claimant, on February 23, 1988, reported to the clinic after a truck had fallen off a jack, which caused claimant to be flipped backwards about 10 feet down a ditch.  Claimant reported having chiropractic treatment for right shoulder discomfort since that time.  Claimant was treated for right shoulder pain.  (Ex. D, p. 8) 
On May 4, 1999, claimant was seen at the clinic for low back pain which had increased due to his work.  Claimant, during the physical examination, was found to weigh 311 pounds.  Claimant was taken off work and sent to physical therapy.  Claimant was also prescribed medication for his pain.  (Ex. D, p. 7) 

On May 10, 1999, claimant reported to the clinic doing a little better and that he had been to physical therapy.  X-rays at that time showed claimant to have lumbar spine degenerative disc disease specifically at the L2-3 levels.  The medications and physical therapy were continued.  (Ex. D, p. 6)  On May 17, 1999, it was determined that claimant’s low back pain had improved and that claimant had better range of motion.  He was released to full work at that time.  (Ex. D, p. 6)  

On October 29, 1999, claimant returned to the clinic having significant tenderness and tightness in his lower lumbar region.  It was found that claimant weighed 307 pounds at that time.  An assessment was made that claimant had a low back muscle strain and medication was prescribed.  Claimant was also to have bed rest for 24 hours.  (Ex. D, p. 5) 


On November 1, 1999, claimant was seen at the clinic reporting that he was overall much better but still was stiff and tight.  Claimant was continued off work at that time.  (Ex. D, p. 4) 


On November 5, 1999, claimant was allowed to return to work but was not allowed to do significant lifting by himself.  Physical therapy was continued for one more week.  (Ex. D, p. 4)


On February 23, 2002, claimant went to the clinic after hurting his back on February 22, 2002 changing a large tire and twisting in doing so.  It was found claimant had a spasm in his low back which radiated particularly into his buttocks and down a leg.  It was assessed that claimant had lumbosacral strain with spasms and claimant was to do no lifting for three days.  Medication was also prescribed.  (Ex. D, p. 2)  On February 26, 2002, claimant was begun on therapy physical.  (Ex. D, p. 1)


Claimant testified that after these incidents he returned to his full‑duty work without restrictions and up to August 29, 2005, he had been physically able to perform his job.  


On August 29, 2005, claimant testified that he was fixing a truck tire which weighed between 275-300 pounds.  In picking the tire up, claimant had pain from his upper back into his low back into his right hip and down his right leg to his right knee.  Claimant testified that this pain was more severe than what he had had in the past.  Claimant testified that he had not had right leg pain before.  Another employee had to help claimant up as he was unable to move.  Claimant was told by an employee to go to a doctor and claimant then reported to the Onawa Family Medicine Clinic.  


Claimant reported to the clinic on August 29, 2005 and as a result of that visit he was given Naprosyn, Norflex, and Darvocet.  (Ex. 2a, p. 3)  Claimant returned to the clinic on September 1, 2005 reporting no improvement in his symptoms.  It was noted that an x-ray of claimant’s lumbar spine had shown substantial degenerative changes of the spine which were stable when compared with x-rays taken in November 2003.  


On September 6, 2005, claimant was scheduled for an MRI and also claimant was started on physical therapy.  (Ex. 2a, p. 1)  


The MRI of claimant’s thoracic and lumbar spine was performed on September 8, 2005.  It demonstrated claimant had moderately severe central spinal stenosis at the T11-12 levels with degenerative changes without significant stenosis at the T12-L2 levels.  A broad-based degenerative bulging without substantial stenosis was observed at the L2-3 level.  (Ex. 3a, p. 1)  

A broad-based degenerative bulging with moderate canal stenosis was observed at the L3-4 level and a moderate broad-based bulging at the L4-5 with left central prominence and mild central and left L5 lateral recessed stenosis was observed.  (Ex. 3a, p. 2)  


Based on the results of the MRI, claimant was scheduled to be seen by Raymond Emerson, M.D., for an orthopedic evaluation.  

Claimant saw Dr. Emerson initially on September 19, 2005.  After reviewing the MRI and physically examining claimant, Dr. Emerson offered the belief that claimant did not need surgery.  (Ex. 4c, p. 1)  On October 10, 2005, Dr. Emerson compared the 2003 x-rays with recent x-rays and stated that they showed a progression of degenerative disc changes.  Dr. Emerson noted the longer claimant was off work would make it more difficult for claimant getting back to work and as a result he released claimant to work lifting 35 to 49 pounds occasionally and occasionally twisting and climbing one-third of the time.  (Ex. 4c, p. 3) 

Claimant attempted to return to work for the employer, but the employer would not allow him to return to work unless he had a full release.  

Claimant began physical therapy on September 7, 2005.  It was noted by the therapist that claimant would put forth good effort during the exercise sessions.  However, the therapist also noted that claimant had missed some physical therapy sessions and that it was questionable whether claimant was following his home exercises.  (Ex. 1a, 1d, p. 1)  Claimant was eventually discharged from physical therapy with the goals not being met as claimant was not able to display active range of motion of his thoracic and lumbar spine without increased pain.  (Ex. 1b)

Dr. Emerson determined that claimant should undergo a functional capacity evaluation (FCE).  The evaluation was conducted on November 30, 2005.  The evaluator noted that claimant weighed 300 pounds and was 5 foot 11 inches tall.  Claimant described to the evaluator having constant right thoracic back pain and frequent low back and buttock pain and that the pain was increased with forward bending and trunk rotation activities.  He further noted that he used a recliner to sleep.  Claimant described that he had increased pain with standing more than 60 minutes and walking more than 30 minutes.  The evaluator determined that claimant passed 83 percent of the validity criteria.  (Ex. 5a, pp. 1-2, 16) 
The FCE report issued on December 1, 2005 stated claimant demonstrated during the FCE the ability to work at a light physical demand level and that claimant demonstrated good effort during the FCE.  (Ex. 5b, pp. 1, 7-8)

Dr. Emerson, on December 5, 2005, offered the assessment that claimant had signs and symptoms of a degenerative disc process at multiple levels of the thoracic and lumbar spine.  He stated that claimant’s lifting episode in August 2005 exacerbated those symptoms.  He went on to state the following: 

I do not think that he has aggravated his pre-existing spinal problem.  He has had no radicular signs nor symptoms and no objective neurologic impairment.  Therefore, based upon the information in the ‘AMA Guides to the Evaluation of Permanent Impairment,’ using the diagnostic related estimates method outline in 15.3-15.4, Pages 381-388, I estimate his permanent partial impairment to be 0%.  However, documented in the functional capacity evaluation information, he is quite restricted in what he functionally can accomplish and be reasonably able to do.
(Ex. 4c, p. 5)  
In a letter to claimant’s attorney dated December 20, 2005, Dr. Emerson again stated his opinion that claimant exacerbated his symptoms of a preexisting spinal degenerative process at multiple levels in his spine but that the lifting incident in August 2005 did not materially change the condition.  (Ex. 4a, p. 1)  

It was claimant’s testimony that he had become dissatisfied with Dr. Emerson’s care.  Claimant was seen by a physician at the Family Medicine Clinic on December 27, 2005 wherein claimant indicated his displeasure with Dr. Emerson and requested he be scheduled for a second opinion.  As a result, an appointment was made with Pradeep Narotam, M.D.  (Ex. 2a, p. 4)  

Claimant’s initial visit with Dr. Narotam occurred on January 17, 2006.  Dr. Narotam reported that claimant indicated he was not able to walk more than 100 yards before having leg fatigue and that claimant was having significant trouble climbing stairs.  Dr. Narotam prescribed a TENS unit, a brace and myofascial therapy to help overcome claimant’s back symptoms.  (Ex. 6a, p. 1)  

On October 5, 2006, Dr. Narotam recommended claimant undergo gastric bypass stapling in order to prepare claimant for possible spine surgery.  There was an indication that claimant stated he did not have insurance to undergo the stapling surgery.  Dr. Narotam set forth that claimant would be a viable candidate for a lumbar fusion if claimant were to undergo the stomach stapling procedure.  (Ex. 6c, p. 1)  Dr. Narotam stated that if surgery was performed claimant would have a 12 percent permanent functional impairment.  However, if claimant did not undergo either surgery that claimant would have a five percent permanent functional impairment due to the August 29, 2005 work injury.  Dr. Narotam indicated that he concurred with the FCE restrictions.  (Ex. 6b, p. 2; Ex. 6c, pp. 1-2)  

Claimant testified that he was concerned about undergoing either the gastric bypass procedure or the back surgery recommended by Dr. Narotam.  At hearing, claimant indicated that he might be willing to reconsider having these surgeries but was still not certain that he wanted to undergo them in the future.  

Dr. Emerson was provided Dr. Narotam’s opinion and responded that he had no opinion regarding the ratings given by Dr. Narotam.  He further stated that Dr. Narotam’s report did not change his opinions as to claimant’s condition.  (Ex. A, p. 8)

Claimant was seen by Anil Agarwal, M.D., on June 6, 2007 for an independent medical evaluation at the request of defendants.  Dr. Agarwal issued his opinions on June 11, 2007.  Dr. Agarwal after reviewing claimant’s medical records and examining claimant opined that the injury of August 29, 2005 only temporarily exacerbated claimant’s preexisting symptoms and the injury did not aggravate the preexisting degenerative spinal disease.  He stated, “[t]he disease itself has a progressive course marked by repetitive exacerbations of symptoms and further deterioration of baseline function.”  (Ex. B, p. 17)  In support of this opinion, Dr. Agarwal cited that there was no external trauma involved, no resulting sensory deficit and motor paralysis in the area supplied by the lower limb nerves, the MRI evidence of widespread arthritic changes in the spinal vertebrae and there being no nerve compression.  (Ex. B, p. 18)  
Dr. Agarwal stated that claimant is not physically able to return to the type of work he did for defendant employer and that claimant was not a surgical candidate due to the diffuse nature of claimant’s spinal pathology and claimant’s severe obesity.  Dr. Agarwal further opined claimant has no functional impairment from the August 29, 2000 injury and that claimant has achieved his pre-injury level of function.  (Ex. B, pp. 18-20)

Claimant was evaluated by Gail Leonhardt who issued his report on January 7, 2007 concerning claimant’s earning capacity.  Mr. Leonhardt stated that claimant had suffered an 85-90 percent loss of earning capacity and although claimant would not be able to return to the type of work he has done in the past, claimant would still be able to perform work in light production, light assembly, packaging, and cashiering jobs, all of which would allow for periodic postural changes.  (Ex. 7a, p. 7)  Mr. Leonhardt on January 15, 2007, responded to a request by claimant’s attorney about whether or not claimant met the definition of an odd-lot employee.  Mr. Leonhardt responded stating in his opinion, claimant did not meet that definition based on the jobs that he had mentioned in his January 7, 2007 report.  (Ex. F) 

Claimant testified that he has looked for work by asking friends that he knows where he lives whether or not they had work available for him.  This work was at a gas station and also at a hardware store.  Claimant testified that he is not certain he can work as a cashier or any job which requires him to do a lot of standing as he finds it very difficult to stand or walk for long periods of time because that activity causes both his back and leg to hurt.  Further, claimant has difficulty sitting for long periods of time and has difficulty driving for any distances because of that reason.  He testified that concerning the jobs identified by Mr. Leonhardt, he did not believe there were any light-assembly jobs in his area, but he did acknowledge that he has not applied for any packaging type jobs that Mr. Leonhardt noted.  Claimant testified that the cashiering work would require him to sit and stand longer than he can tolerate at this time.  
Claimant testified that due to his continued back and leg symptoms his children do a lot of the housework and laundry and that his son does all the snow removal and lawn work.  Claimant has been granted social security disability.  

REASONING AND CONCLUSIONS OF LAW

The first issue to be resolved is whether the injury of August 29, 2005 has caused claimant permanent disability.  
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

Defendants contend that based on the opinions of Dr. Emerson and Dr. Agarwal the injury in this case did not materially aggravate, accelerate, worsen, or light up claimant’s preexisting spinal degenerative disc disease.  Both Dr. Emerson and Dr. Agarwal opined that the injury of August 29, 2005 only amounted to a temporary exacerbation of claimant’s degenerative disc disease.  Both physicians opined that claimant had no functional impairment as a result of the August 29, 2005 injury.  However, both Dr. Agarwal and Dr. Emerson accepted as valid the restrictions that the functional capacity evaluation demonstrated as claimant’s ability.  Dr. Agarwal indicated that claimant was not physically able to return to the work that claimant did for the employer in this case.  Notwithstanding that, Dr. Agarwal went on to opine that claimant had achieved his pre-injury level of function, which is totally contradictory to an opinion that claimant was not able to return to the type of work claimant was doing before the injury in this case.
Claimant acknowledges that over the years he has had problems with his low back which has resulted in him being treated.  However, after each of those occasions claimant’s symptoms had resolved to the point that he was able to return to his regular employment with the employer in this case.  It has only been since the injury of August 29, 2005 that claimant had not been able to physically return to that type of work.  Dr. Narotam has opined that the injury has resulted in permanent functional impairment, the percentage of the impairment depending on whether or not claimant undergoes the surgeries that Dr. Narotam has proposed.  
It is concluded that the temporal relationship between the injury in this case and claimant’s inability to return to the type of work he has done in the past, in association with the opinion of Dr. Narotam lead to the conclusion that the injury of August 29, 2005 did materially aggravate claimant’s preexisting degenerative spinal disease to the point that it has caused claimant to sustain permanent disability. 
The next issue to be determined is the extent of the claimant’s industrial disability and whether claimant meets the definition of either permanent total disability or of an odd-lot employee.  

In Guyton v. Irving Jensen Co., 373 N.W.2d 101 (Iowa 1985), the Iowa court formally adopted the “odd-lot doctrine.”  Under that doctrine a worker becomes an odd‑lot employee when an injury makes the worker incapable of obtaining employment in any well-known branch of the labor market.  An odd-lot worker is thus totally disabled if the only services the worker can perform are “so limited in quality, dependability, or quantity that a reasonably stable market for them does not exist.”  Id., at 105.

Under the odd-lot doctrine, the burden of persuasion on the issue of industrial disability always remains with the worker.  Nevertheless, when a worker makes a prima facie case of total disability by producing substantial evidence that the worker is not employable in the competitive labor market, the burden to produce evidence showing availability of suitable employment shifts to the employer.  If the employer fails to produce such evidence and the trier of facts finds the worker does fall in the odd-lot category, the worker is entitled to a finding of total disability.  Guyton, 373 N.W.2d at 106.  Factors to be considered in determining whether a worker is an odd-lot employee include the worker’s reasonable but unsuccessful effort to find steady employment, vocational or other expert evidence demonstrating suitable work is not available for the worker, the extent of the worker’s physical impairment, intelligence, education, age, training, and potential for retraining.  No factor is necessarily dispositive on the issue.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  Even under the odd-lot doctrine, the trier of fact is free to determine the weight and credibility of evidence in determining whether the worker’s burden of persuasion has been carried, and only in an exceptional case would evidence be sufficiently strong as to compel a finding of total disability as a matter of law.  Guyton, 373 N.W.2d at 106.

Total disability does not mean a state of absolute helplessness.  Permanent total disability occurs where the injury wholly disables the employee from performing work that the employee's experience, training, education, intelligence, and physical capacities would otherwise permit the employee to perform.  See McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).

A finding that claimant could perform some work despite claimant's physical and educational limitations does not foreclose a finding of permanent total disability, however.  See Chamberlin v. Ralston Purina, File No. 661698 (App. October 1987); Eastman v. Westway Trading Corp., II Iowa Industrial Commissioner Report 134 (App. May 1982).

Defendants cite to the opinion of Mr. Leonhardt that there are jobs available to claimant which demonstrate that claimant has the ability to obtain employment such that claimant does not meet the definition of an odd-lot employee.  Although defendants are correct in noting that this is Mr. Leonhardt’s opinion claimant has credibly testified that most of the jobs that Mr. Leonhardt has noted are jobs that are either not available to him in the area where he lives or are jobs that are beyond his physical capabilities based on his continued low back and leg pain.  Although there may be a small number of positions that are available to claimant based on his condition, it is concluded they are not sufficient to establish that there are jobs that are available to claimant based on his experience, training, education, intelligence, and physical capabilities that he is able to presently perform.  It is therefore concluded that claimant meets the definition of being permanently and totally disabled.  

Based on the claimant being awarded permanent total disability, claimant is not entitled to an award of healing period benefits.  See Iowa Code section 85.34(1).  The commencement date for the permanent total disability benefits will be the date of injury, August 29, 2005.  

ORDER

THEREFORE, IT IS ORDERED:
That defendants shall pay claimant permanent total disability benefits at the rate of four hundred four and 14/100 dollars ($404.14) per week during the period of disability commencing on March 29, 2005.  

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest pursuant to Iowa Code section 85.30. 

That defendants shall receive credit against this award for the previous weekly benefits that had been paid to claimant. 

That defendants shall pay the costs of this action pursuant to rule 876 IAC 4.33. 

That defendants shall file subsequent reports of injury as required by the agency. 

Signed and filed this __30th __ day of July, 2007.

   ________________________







STEVEN C. BEASLEY
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