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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

GREG FISCHER,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                       File No. 5032920
SARA LEE CORP.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ACE AMERICAN INSURANCE
  :
COMPANIES,
  :



  :


Third-party Administrator,
  :          Head Note Nos.:  1108; 1402.40; 2500

Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

Greg Fischer, claimant, filed a petition in arbitration seeking workers’ compensation benefits from Sara Lee Corp., and its insurer, Ace American Insurance Companies, as a result of an injury he allegedly sustained on March 14, 2010 that allegedly arose out of and in the course of his employment.  This case was heard and fully submitted in Des Moines, Iowa, on May 10, 2011.  The evidence in this case consists of the testimony of claimant and claimant’s exhibits 1 through 22 and defendants’ exhibits A through H and exhibits J through L.  On May 17, 2011, defendants filed a transcript of the evidentiary hearing.
ISSUES


Whether the alleged injury is a cause of running award of temporary disability after September 2, 2010;

Whether the alleged injury is a cause of permanent disability and, if so;

The extent of claimant’s industrial disability;
Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant; and
Whether defendants are liable for unauthorized care.

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds that:

Greg Fischer, claimant, was born in 1946 making him 65 years old at the time of the evidentiary hearing.  (Transcript page 16)  He served three years in the Army and was honorably discharged.  (Tr. p. 16)  He has a high school diploma and has taken one year of college courses.  (Tr. p. 16)  Claimant’s work experience has been as a semi-truck, shag trailer truck driver beginning June 1, 1986 with the predecessor of Sara Lee Bakery Corp., defendant-employer, (hereinafter Sara Lee).  (Tr. pp. 16-21)  In April 2000 claimant expressed complaints of neck pain to Terry Mitchell, M.D., who ordered x-rays and an MRI of the cervical spine done April 25, 2000.  (Ex. K, pp. 1-2 and Ex. L, pp. 1-3)  The MRI showed minor degrees of cervical spondylosis in the mid and distal cervical spine.  (Ex. L, pp. 2-3)  Claimant’s medical history also includes a fistulectomy surgery (date not readily apparent in the record but sometime before January 27, 2003) and colonoscopic evaluation on January 27, 2003.  (Ex. L, pp. 4-5)

Claimant sustained a stipulated injury on March 14, 2010 when he attempted unsuccessfully to maneuver the truck he was driving to avoid hitting furniture that was on the traveled portion of the roadway.  (Tr. pp. 21-23, 74-75 and Ex. 9, pp. 1-2)  He drove a short distance the rest of the way to the plant.  (Tr. pp. 22-24)  The next day, March 15, 2010, he sought medical treatment for major complaints of neck pain radiating down both arms, mostly the right and into the hands and x-rays of the cervical spine were taken.  (Ex. 4, pp. 4-5 and Ex. 6, pp. 1-4)  Claimant was seen by Rodney Cassens, M.D., on March 16, 2010 who made an assessment of cervical spinal strain, right trapezius strain, transient aggravation of preexisting cervical degenerative disc disease, gave claimant work restrictions and directed conservative treatment.  (Ex. 1, pp. 1-2, 11)  Dr. Cassen saw claimant five times from March 24, 2010 through April 15, 2010, continued conservative treatment, gave claimant work restrictions and ordered physical therapy and a cervical spine MRI that was done on April 6, 2010.  (Ex. 1, pp. 3‑7, 12-13; Ex. 2, p. 1; and Ex. 3, pp. 1-2)  In a letter dated April 15, 2010, Dr. Cassen responded to an April 14, 2010 letter from a claims case manager for Sara Lee and wrote:

1.  Are the patient’s work activities a substantial factor in his current condition and need for care the answer is yes.  Although the patient did have significant degenerative disk disease of the cervical spine, his symptoms were minimal if any prior to the incident on 03/14/2010.  Since that time, he has complained of ongoing moderate to severe neck pain. 

2.  The answer to question #2 are the patient’s work activities materially aggravated accelerator worsened by his preexisting condition to the point where treatment was required.  The answer to that question is yes, the patient had an underlying preexisting degenerative condition that became substantially more symptomatic after his incident on 03/14/2010.

Question #3 can we expect the patient to return to baseline?  The answer is yes our goal for treatment would be to return him to baseline, which would be to the symptomatic level which the patient experienced prior to the incident on 03/14/2010.
(Ex. 1, p. 10)

On April 22, 2010, when Dr. Cassen saw claimant he recommended claimant be seen by a spine specialist.  (Ex. 1, p. 8)  When Dr. Cassen saw claimant on April 29, 2010 he recommended claimant be seen by a pain management specialist.  (Ex. 1, p. 9)  Also on April 29, 2010, Dr. Cassen recommended work restrictions.  (Ex. 1, p. 16)  Claimant was seen by Todd Johnson, M.D., at a pain clinic on May 7, 2010 and the doctor administered a cervical epidural steroid injection.  (Ex. 5, p. 1)  Dr. Johnson saw claimant on May 21, 2010 and June 18, 2010, prescribed or adjusted medications and referred claimant to Quentin Durward, M.D., a neurosurgeon.  


Dr. Durward first saw claimant on July 7, 2010 and he scheduled an EMG.  (Ex. 7, pp. 1-9)  After receiving a letter dated July 8, 2010 and medical records with the letter Dr. Durward responded in a letter dated July 14, 2010 that he had no rationale to disagree with Dr. Cassen’s who had “diagnosed an aggravation from [claimant’s] work injury.”  (Ex. 7, pp. 18-20)  The EMG/nerve conduction study ordered by Dr. Durward was done on August 6, 2010 and was interpreted to show severe distal median neuropathy, carpal tunnel syndrome, bilaterally, worse on the right side.  (Ex. 7, pp. 14-16)  Dr. Durward saw claimant on August 30, 2010 and after reviewing the EMG results concluded that claimant had two causes for his symptoms, both of which appeared “to have come from the accident” and noted he thought claimant injured his carpal tunnel in the injury holding onto the steering wheel at the moment of impact.  (Ex. 7, p. 10)  Dr. Durward recommended claimant have cervical spine surgery and carpal tunnel surgery on the right and later on the left.  (Ex. 7, p. 10)

Defendants referred claimant to William Boulden, M.D., board certified orthopaedic surgeon, for an independent medical examination.  (Ex. 12; Ex. 13, p. 1; Ex. 14, pp. 1-3; Ex. 22; Ex. A, pp. 1-3; and Ex. B)  Dr. Boulden reviewed medical records, took claimant’s history, did a physical examination of claimant on September 2, 2010 and prepared a report dated September 2, 2010.  (Ex. 8, pp. 1-6)  Dr. Boulden noted what he described as different histories claimant provided to medical care providers regarding the March 14, 2010 injury, noted he did not have the EMG report and discussed claimant definitely had mechanical neck pain and symptoms compatible with carpal tunnel syndrome; claimant had a past history of neck pain but his symptoms seemed to have been aggravated to some degree by the March 14, 2010 injury; he (the doctor) had reservations about cervical spine surgical intervention; claimant had reached maximum medical improvement from the alleged injury “short of surgery”; and claimant had no specific restrictions based strictly on his symptoms.  (Ex. 8, pp. 1-5)  In a follow up letter dated September 10, 2010 Dr. Boulden wrote that claimant had a pre-existing medical condition, there was a temporary aggravation, surgery on claimant’s neck was not going to cure all his symptoms and the operation recommended by Dr. Durward would be strictly for pre-existing pathology.  (Ex. 8, p. 7)  Defendants’ attorney provided Dr. Boulden the April 6, 2010 cervical spine MRI and the August 6, 2010 EMG in a letter dated September 10, 2010.  (Ex. C)  Dr. Boulden wrote in a letter dated September 24, 2010 that the alleged accident did not cause claimant’s carpal tunnel syndrome and he did not believe the accident aggravated the pre-existing bilateral carpal tunnel condition.  (Ex. D and E)

In letters dated October 20, 2010 and November 3, 2010 to defendants, claimant’s attorney asked that the surgeries recommended by Dr. Boulden be authorized.  (Ex. 15, pp. 1-2 and Ex. 16)  Dr. Boulden responded to a October 20, 2010 letter from defendants in his letter dated November 3, 2010 and wrote:


My concern at this point, as I have stated before, is that the patient is expecting everything to be made well with the surgical procedure.  I do not doubt that the patient has pathological changes, but in my medical opinion I think the MRI shows that these were all pre-existing problems with his neck.  He may have had aggravation, but my point is that he does not have radicular symptoms.  Most of the time when people do spinal decompression and fusion of the neck, they are doing this for radicular-type symptoms, and he freely admitted he does not have radicular pain very often at all.  He has more symptoms in his hands from carpal tunnel syndrome, and I told him specifically that I do not think that surgery on his neck will help his hand symptoms.  I am also concerned with the fact that if the patient has a four-level degenerative disease of a spinal segment and only two of them are fused, I doubt that all his neck symptoms would be relieved, and that was my concern about having the surgery.  This is my medical opinion.  I have been treating the spine for many years, so this is my opinion at this point in time. 


In referenced to the carpal tunnel syndrome, based on the fact of the EMG that was done on August 6, 2010, it was stated, that his symptoms had been going on for a couple of months; therefore, I cannot directly relate the accident of March 14, 2010, as the cause of him having symptoms from carpal tunnel.  The EMG studies, in my medical opinion, would state that the carpal tunnel syndrome abnormalities on the EMG were chronic in nature.  That would have to be further verified by Dr. MeiHe, the neurologist who did the EMG studies.  I do not believe, after reviewing the studies, that they show there are acute changes on his EMG, but show that these are more chronic in nature than acute in nature.  It is also stated that there is no evidence of cervical radiculopathy, which goes along with my thought process that I have previously stated, that I do not think that the hand symptoms would be relieved by a surgery of the neck and I would be concerned that his neck pain would not be significantly relieved by the surgical procedure that has been recommended.  
(Ex. 8, pp. 8-9)


Claimant filed a petition for alternate medical care on November 1, 2010 because “defendants are refusing to authorize surgery recommended by treating and authorized physician.”  Defendants filed an answer on or about November 3, 2010 and denied the condition sought to be treated was related to the alleged injury.  On November 4, 2010 this agency entered an order dismissing the petition for alternate medical care because of defendants’ denial and ordered that if claimant sought to recover “the charges incurred in obtaining care for which defendant denied liability, defendant is barred from asserting lack of authorization as a defense to those charges.”  (Agency file) 


On December 14, 2010, Dr. Durward performed surgery consisting of:


Anterior C-5/6, C-6/7 microsurgical diskectomies with microsurgical spinal canal and foraminal decompression, C-5/6, C-6/7, allograft with Robinson fusion, C-5/6, C-6/7 (Stryker corticocancellous corticoallografts with Robison bone with local harvest bone), anterior cervical plate stabilization, C-5/6/7, (reflex Hybrid anterior cervical plate system).

(Ex. 4, p. 1)  

Dr. Durward’s postoperative diagnosis was, “C-5/6, C-6/7 degenerative disc disease with posterior projecting disc in C-5 with severe foraminal stenosis, C-5/6, C-6/7.”  (Ex. 4, p. 1)  Dr. Durward indicated on a FMLA disability form that claimant was disabled from employment commencing December 14, 2010.  (Ex. 7, p. 13)  In a letter dated December 14, 2010, the third party administrator informed claimant that his weekly benefits would cease January 13, 2011.  (Ex. 20, pp. 1-2)

In a letter dated January 11, 2011 to Dr. Boulden defendants’ attorney asked him if claimant’s medications were appropriate for claimant’s workers’ compensation claim.  (Ex. F, pp. 1-4)  Dr. Boulden responded in a letter dated January 20, 2011 that pain and anti-inflammatory medications were appropriate but one medication was not.  (Ex. 8, p. 10) 


When Dr. Durward saw claimant for follow-up on February 2, 2011 he noted he had significant symptoms following the cervical neck surgery and the right carpal tunnel release.  (Ex. 7, p. 12)  The right carpal tunnel surgery was done the same day as the cervical spine surgery but the operative report for the right carpal tunnel surgery is not readily apparent in the record.  (Tr. p. 46)  On February 22, 2011, Dr. Durward performed surgery consisting of left carpal tunnel release and his postoperative diagnosis was left carpal tunnel syndrome.  (Ex. 7, p16a)  Dr. Durward completed a FMLA form indicating claimant was disabled for employment commencing December 14, 2010 to two weeks after the February 22, 2011 surgery.  (Ex. 7, p. 13)  When a physician’s assistant in Dr. Durward’s office saw claimant for follow up to the left carpal tunnel release surgery she kept claimant off work for “another four weeks.”  (Ex. 7, p. 12a) 

In a letter dated March 9, 2011 to Dr. Boulden, defendants provided him Dr. Durward’s operative report for the cervical spine fusion and asked if the report changed any of his previous opinions.  (Ex. G)  Dr. Boulden responded in a letter dated March 18, 2011 that the surgery done by Dr. Durward had not changed his (Dr. Boulden’s) opinions.  (Ex. H)


Claimant returned to Dr. Durward on April 6, 2011 and reported he was improving and the doctor changed his medications, referred him for the trigger point blocks because of residual discomfort, did not think claimant had improved enough to go back to work, wondered if in the long term claimant could return to driving a truck and using dollies to load and unload and directed claimant to return in three to four months.  (Ex. 7, p. 12b)


Claimant testified to the following at the evidentiary hearing (May 10, 2011).  He never had any problems with his wrists or neck prior to March 14, 2010.  (Tr. pp. 41, 52)  He acknowledged that he had been seen for, among other things, a sore neck in 2000 but the neck pain resolved.  (Tr. pp. 59, 64, 66-67)  He had shoulder pain following the neck surgery and has had injections for it and the trigger point injections have eliminated “practically all the pain.”  (Tr. pp. 46-48)  He was an employee of Sara Lee and last worked there March 31, 2010.  (Tr. pp. 62-63)  He was 5 foot, 10 inches tall and weighed 330 pounds.  (Tr. pp. 63-64)  The medical history he gave to doctors was that he had no previous neck injuries.  (Tr. pp. 64, 68, 73)  The surgeries by Dr. Durward have been paid by Blue Cross Blue Shield.  (Tr. pp. 44, 51, 63) 

Claimant has incurred medical expenses for treatment.  (Ex. 10, pp. 1-16)  Blue Cross Blue Shield has been the primary payer of those expenses.  (Ex. 10, pp. 1-16 and Ex. 11, pp. 1-3)  Defendants paid claimant weekly workers’ compensation benefits from April 1, 2010 through January 13, 2011.  (Ex. J)  
CONCLUSIONS OF LAW

The ultimate dispositive matter to be resolved is whether there is a causal connection between claimant’s injury on March 14, 2010 and the surgeries performed by Dr. Durward.  
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Claimant must prove that the proximate cause of the need for the surgeries by Dr. Durward was his March 14, 2010 injury.  He has failed to provide expert opinion in that regard and has failed to prove the March 14, 2010 injury was the proximate cause of the need for the surgeries.  It is clear from the record including the MRI in 2000 Dr. Cassen’s April 15, 2010 letter, Dr. Durward’s December 14, 2010 operative report and Dr. Boulden’s opinions that claimant had a pre-existing condition, namely degenerative disc disease of the cervical spine.  The parties have correctly stipulated that claimant sustained an injury on March 14, 2010.  Dr. Cassen opined on March 16, 2010 and April 15, 2010 that claimant had an aggravation of the pre-existing degenerative disc disease.  Dr. Durward on July 14, 2010 agreed that Dr. Cassen had diagnosed that claimant had an aggravation.  Dr. Boulden on September 10, 2010 opined that claimant had a temporary aggravation.  Aggravation of a pre-existing condition is the legal standard to determine whether an injury has occurred.  No medical expert has provided a definitive opinion that the stipulated injury was the proximate cause of the need for the surgeries.  Dr. Durward noted on August 3, 2010 that the causes of claimant’s symptoms “both of which appear to have come from the accident” does not rise to the level of an opinion that the injury was the proximate cause.  Dr. Boulden has specifically opined on September 10, 2010 that claimant had a temporary aggravation and questioned the need for surgical intervention.  When all evidence is considered it is concluded that claimant has failed to prove that his March 14, 2010 injury was the proximate cause of the need for his surgeries.
Having concluded that claimant has failed to prove his March 14, 2010 injury was the proximate cause of the need for his surgeries all other issues are moot.  Claimant’s claim for temporary benefits is for a period after September 2, 2010 when Dr. Boulden thought claimant was at maximum medical improvement for a temporary aggravation; there is no material evidence in the record other than the fact claimant had surgeries that the March 14, 2010 injury caused a permanent disability, and the medical expenses claimant seeks to be paid relate to the surgeries. 

ORDER

THEREFORE, it is ordered:

That claimant shall take nothing from these proceedings.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

Signed and filed this ___22nd ___ day of June, 2011.

   ________________________







CLAIR R. CRAMER
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         COMPENSATION COMMISSIONER

Copies to:

Al Sturgeon

Attorney at Law
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alsturgeon@mcleodusa.net
Peter J. Thill

Attorney at Law

111 E Third St, Ste 600

Davenport,  IA  52801-1596

pjt@bettylawfirm.com
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