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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JEANETTE KENTNER,
  :



  :                    File Nos.
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  :
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  :



5030742
vs.

  :
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  : 
PARKER HANNIFIN,
  :                      A R B I T R A T I O N


  : 
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  :                           D E C I S I O N

Self-Insured,
  :


Defendants.
  :                 Head Note No.:  2701
______________________________________________________________________

STATEMENT OF THE CASE

This is a consolidated contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Jeanette Kentner, sustained a stipulated work injury in the employ of defendant Parker Hannifin on January 21, 2006 (File No. 5030741), and claims to have sustained work injuries on March 18, 2008 (File No. 5030740) and December 3, 2008 (File No. 5030742).  She now seeks benefits under the Iowa Workers’ Compensation Act from Parker Hannifin and its alleged insurance carrier, Underwriters Safety & Claims.  However, Parker Hannifin is actually self-insured for workers’ compensation claims.  Underwriters Safety & Claims is hereby dismissed without prejudice as a party defendant.

These claims were heard in Council Bluffs, Iowa, on April 7, 2011, and deemed fully submitted on April 21, 2011, after briefs were due.  The record consists of Kentner’s Exhibits 1-11, defendant’s exhibits A-E, and the testimony of Kentner, Ronald Von Dilligen, and Michelle Nekuda.  Exhibit E consists of two DVD-R discs that could not be opened on available agency equipment.   Since they were not played at hearing during defendant’s allotted case presentation time, those discs have not been viewed.

A fourth claim involving the same parties, File No. 5030743 (injury date: June 8, 2007) was voluntarily dismissed without prejudice at hearing.  File Nos. 5030740 and 5030742 allege alternate injury dates, but otherwise involve essentially the same issues.

ISSUES

FILE NO. 5030740 (JANUARY 21, 2006)

STIPULATIONS:
1. Kentner sustained injury arising out of and in the course of employment on January 21, 2006.

2. The injury caused both temporary and permanent disability.

3. Healing period entitlement is not in dispute.

4. Permanent disability should be compensated by the industrial method (loss of earning capacity) commencing February 23, 2008.

5. The correct rate of weekly compensation is $462.19.

6. Defendant should have credit for benefits paid.

ISSUES FOR RESOLUTION:
1. Extent of industrial disability.

2. Entitlement to alternate medical care under Iowa Code section 85.27.

FILE NOS. 5030740, 5030742 (MARCH 18; DECEMBER 3, 2008)

STIPULATIONS:

1. An employment relationship existed between Kentner and Parker Hannifin on both alleged dates of injury.

2. Issues pertaining to temporary and permanent disability are not currently ripe for determination.

3. On both alleged injury dates, Kentner was married, entitled to two exemptions, and had average weekly earnings of $713.00.  

ISSUES FOR RESOLUTION:
1. Whether Kentner sustained injury arising out of and in the course of employment on either alleged date of injury.

2. Whether Kentner is entitled to an award of alternate medical care.

FINDINGS OF FACT

Jeanette Kentner is a 61-year-old, left handed woman who became a production worker for Parker-Hannifin’s predecessor employer in 1976.  Parker-Hannifin now operates the same factory and is engaged in the manufacture of hydraulic hoses.  Kentner worked a number of production jobs from 1976 to 2006, but thinks all of them required hard work, especially use of the upper extremities.

Liability is undisputed on the January 2006 claim, which involves the right arm.  A submuscular transposition of the right ulnar nerve with medial epicondylar debridement was accomplished by John A. McCarthy, M.D., on June 6, 2007.  At defendants’ request, occupational physician Dean K. Wampler evaluated Kentner on February 22, 2008, concluding that the patient had attained maximum medical improvement on February 22, 2008, with resultant 7 percent impairment to the right upper extremity.  (Exhibit 6, page 3)  Permanent partial disability benefits were paid voluntarily on that basis.

Kentner, however, experienced increasing symptoms in both hands, and bilateral EMG and nerve conduction studies identified carpal tunnel syndrome on both sides, moderate on the left and mild to moderate on the right.  Kentner was referred back to Dr. Wampler, who concluded:

Ms. Kentner certainly has new symptoms of bilateral carpal tunnel syndrome verified by nerve conduction studies.  However, her carpal tunnel condition is completely unrelated to her elbow injury claim and medial epicondylitis from January of 2006.  CTS is a separate problem unrelated to her elbow difficulty.

Concerning Ms. Kentner’s right elbow pain, her condition remains static with physical examination findings of mild induration and tenderness that could suggest poor healing in the submuscular transposition.

(Ex. 6, p. 7)

Dr. Wampler recommended that Kentner be seen by orthopedic surgeon Nicholas B. Bruggeman, M.D., relative her poor surgical result.  On August 28, 2008, Dr. Bruggeman found Kentner at maximum medical improvement and recommended no further investigation, but imposed activity restrictions.   Dr. Bruggeman “would not recommend any surgery or any ongoing medications other than Tylenol and ibuprofen.”  (Ex. 5, p. 6)  Prior to issuing his report, Dr. Bruggeman had been specifically notified by defendants that liability was denied for the bilateral carpal tunnel condition and that “evaluation and treatment will only be authorized for the right elbow condition.”  (Ex. 6, p. 10)  Dr. Bruggeman complied and offered no opinions with respect to carpal tunnel issues.

On January 5, 2009, Kentner was again referred to Dr. Wampler, who offered these opinions:

Ms. Kenter’s [sic] also diagnoses are unchanged from my interview in July.  She has bilateral carpal tunnel syndrome with modest symptoms mostly consisting of nighttime paresthesias and occasional pain and paresthesias with frequent grasping or pulling during work duties.

Ms. Kenter [sic] also has residual right ulnar nerve pain as a complication of ulnar nerve transposition a year or more ago. 


. . . . 

I cannot identify any nonoccupation factors that would contribute to this condition [carpal tunnel syndrome].  My review of the work tasks of strip and test show that there is frequent grasping and pulling of both upper extremities.  While the tasks are not constant, they are relatively frequent throughout the work shift.  These tasks are consistent with risk factor for carpal tunnel syndrome.  In the absence of nonoccupational factors it is more likely that Ms. Kenter’s [sic] carpal tunnel symptoms and problems are related to work activities at Parker-Hannifin than any other potential factor.

(Ex. 6, pp. 10, 11)

Dr. Wampler also recommended a course of treatment for carpal tunnel syndrome, including cock-up splints, reconditioning, repeat nerve conduction studies on the right, and medications.  (Id.)  Follow-up EMG studies thereafter showed Kentner’s CTS condition unchanged on the right, but slightly worse on the left.  Further treatment was recommended.  (Ex. 6, p. 13)  

In response, defendants referred Kentner to orthopedic surgeon Dolf R. Ichtertz, M.D., who evaluated her on May 1, 2009, and again on July 17, 2009.   He authored multiple reports that appear in Exhibits 8 and A.  Dr. Ichtertz addressed a number of issues currently in dispute.

Dr. Ichtertz notes that Kentner has a number of personal characteristics that he thinks are causative of her upper extremity symptoms, including age, poor physical condition, morbid obesity, lack of exercise, genetic heritage and nocturnal posture (sleeping with the elbows bent near the face, which practice Dr. Ichtertz criticizes repeatedly).  (Ex. A, p. 12)  Although he agrees that Kentner has carpal tunnel syndrome, he does not think it was caused by her job; indeed, citing a number of studies both published and unpublished (his own), he notes that the American Society for Surgery of the Hand does not support the very existence of any causal relationship between work activities and carpal tunnel neuropathies:

Do you causally relate Ms. Kentner’s median nerve neuropathy. . . to her work activities as a strip and test operator?

Answer:  Absolutely not.  There is a plethora of literature relating to the causation, progression and treatment of patients with carpal tunnel syndrome.  The best and most scientific reports identify this problem as predominantly a spontaneous, genetically influenced disorder occurring in women perhaps twice as commonly as men, slightly more commonly presenting in the dominant hand, though usually ultimately occurring bilaterally . . . . 

Further, Norton M. Hadler, MD, has championed the cause for “repetitive upper extremity motions in the workplace are not hazardous”.  In one of his articles in the Journal of Hand Surgery, Volume 22A, January 1997, he stated “CTS is not a ‘cumulative trauma disorder’!”  He has further stated that “CTS is not a workplace injury and that surgical release should not be indemnified by worker’s compensation insurance schemes”.  He gave great arguments and data supporting the arguments. . . . 

Answer:  No.  In fact, there has been considerable contradictory opinion to the concept of work-related development of entrapment neuropathy espoused by members. . . .

I think in general, though I am not absolutely certain, the trend for the membership of the American Society of Surgery for the Hand is to try and treat people with an understanding ear and compassion, confirm an underlying cause for their complaint, and offer them a solution.  It is not productive for a practicing surgeon to be contentious with their patients regarding issues of causation since the patients will typically seek someone who agrees with their idea of causation, i.e. they typically find someone who will side with them if not for any other reason because lack of deficient “honest work” and the knowledge that workers’ compensation will be “liberally construed” in the absence of good scientific support for the conclusions/epidemiology regarding causation.

(Ex. A, pp. 9-10, 14-15)

Dr. Ichtertz also offered a disquieting opinion on whether Kentner should undergo surgical carpal tunnel releases:

Answer:  Yes, I have an opinion.  Ms. Kenter [sic] would most likely benefit from carpal tunnel surgery; however, I don’t think it should be performed under workers’ compensation but should be undertaken on a private basis preferably during one of their breaks in normal productivity such as around a holiday.

(Ex. A, p. 11)

For a presumably independent medical examiner, Dr. Ichtertz’s purely gratuitous suggestion that Kentner schedule surgery necessary to treat a non-work condition at a time convenient to her employer is viewed as a telling sign of employer bias.  Perhaps; unsurprisingly, there is nothing contained in Dr. Ichtertz’s several reports that is in any way inconsistent with the existence of such bias.  Over the course of many years, this agency has endorsed the existence of a causal relationship between work activities and cumulative trauma injuries such as carpal tunnel syndrome in uncounted litigated claims and approved settlements.  The courts have likewise recognized the existence of cumulative injuries many times, even in the presence of an underlying condition or vulnerability.  See, Nicks v. Davenport Produce Co., 254 Iowa, 130, 134-135, 115 N.W.2d 812 (1962), and citations.  More recent cases abound.  A finding that cumulative trauma cannot cause carpal tunnel syndrome would fly in the face of many years of agency precedent.

Witness bias in an expert witness does not necessarily establish that the witness’s opinions are invalid, but does suggest that a degree of caution be exercised in assigning weight to those opinions.  In this case, Dr. Ichtertz’s views as to the contribution of work activities to Kentner’s upper extremity complaints do not persuade.

Kentner was also seen for an independent medical evaluation at her own request on March 2, 2010 by Ian D. Crabb, M.D.  Dr. Crabb’s specialty, if any, is unknown.  As did Dr. Wampler, Dr. Crabb identifies Kentner’s carpal tunnel syndrome as a distinct injury unrelated to her surgical right elbow injury.  (Ex. 7, p. 4)  He adds:

The patient does not have any metabolic disease such as diabetes or thyroid problems.  The patient has worked for 34 years in a factory position, which has required her to repetitively pull on hoses.  The description of this work suggests that it requires forceful gripping and grasping often with the wrist flexed and extended in awkward angles.  This type of repetitive grasping has been identified as an occupational risk for contributing to the development of carpal tunnel syndrome as stipulated in the National Institute of Occupational Safety and Health Guidelines.

Medically the patient needs surgery for decompression of the median nerve bilaterally.  It makes no difference if this is done endoscopically or with a mini open approach.  Expected outcome is excellent.  Within a reasonable degree of medical certainty the patient’s job of repetitively grabbing and pulling hoses has caused the development of her carpal tunnel syndrome.

(Ex. 7, p. 5)

Dr. Crabb also offered an opinion on Kentner’s right medial elbow condition:

The patient reports that she had immediate pain and knew that there was a moment of injury.  In review of the patient’s history and the medical records it appears that the epicondylitis condition was the main driver for the original operation done by Dr. McCarthy. . . . The ability of the patient to localize the pain, her clear and direct history and the absence of any suggestion of ulnar nerve sensitivity about the area suggests to me that this problem is primarily musculoskeletal involving either suture / granulation tissue or persistent tendon degeneration / epicondylosis.  The patient’s symptoms at the elbow are significant enough that it is my opinion that she has not reached maximum medical improvement.  Given the length of time the patient has had these symptoms it would be reasonable to proceed with a further evaluation of the elbow itself.  It would be my recommendation that an MRI scan be performed of the elbow to 1) establish that there is nothing else contributing to the patient’s symptoms, and 2) to document that the collateral ligaments along the medial side of the elbow are intact.  I would then offer a re-exploration of the medial epicondyle with a more aggressive medial epicondylectomy and debridement of the medial origin.  Certainly this operation could be performed in conjunction with her carpal tunnel release on that side.

(Ex. 7, pp. 5-6)

CONCLUSIONS OF LAW

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.
A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health, or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries resulting from cumulative trauma are compensable. McKeever Custom Cabinets v. Smith, 379 N.W. 2d 368 (Iowa 1985); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Ford v. Goode, 240 Iowa 1219, 38 N.W.2d 158 (1949); Almquist v. Shenandoah Nurseries, Inc., 218 Iowa 724, 254 N.W. 35 (1934).  

Determination of the correct date of cumulative trauma injury is an issue that has been repeatedly visited by the Iowa appellate courts, starting with McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  In McKeever, the court ruled that, for timeliness purposes, a gradual injury occurs when, because of pain or physical inability, the employee is unable to continue working.  In Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992), the high court held that the commissioner is entitled to consider “a multitude of factors” including absence from work or the point at which medical care is received, or unspecified others, “none of which is necessarily dispositive.”  The court held:

. . . Consistent with a liberal construction of the workers’ compensation statute, Orr v. Lewis Cent. Sch. Dist., 298 N.W.2d 256, 261 (Iowa 1980), we believe that for purposes of computing benefits it is appropriate to fix the date of injury as of the time at which the “disability manifests itself.”  Larson [1B A. Larson, Workers’ Compensation Law (1991)] at [section] 39.50; Bellwood Nursing Home v. Industrial Comm’n, 115 Ill.2d 524, 106 Ill.Dec. 235, 238, 505 N.E.2d 1026, 1029, (Ill. 1987).  “Manifestation is best characterized as “the date on which both the fact of the injury and the causal relationship of the injury to the claimant’s employment would have become plainly apparent to a reasonable person.”  Bellwood, 106 Ill.Dec. at 238, 505 N.E.2d at 1029.

The Tasler court found substantial evidence in support of the agency determination: that various traumas combined to manifest themselves as a single compensable injury on the date of a plant closing.  

In Venenga v. John Deere Component Works, 498 N.W.2d 422 (Iowa App. 1993), the Iowa Court of Appeals overturned an agency ruling that pegged an injury date to the date claimant was hospitalized:

When Venenga was hospitalized in October he had no compensable worker’s [sic] compensation claim.  Venenga did not miss work during his hospitalization [being on strike at the time].  Venenga first stopped work due to his back injury on July 24, 1987.  Prior to that time, he would not have been eligible for worker’s [sic] compensation benefits.  We do not read Tasler to require an employee to stop working to make a cumulative injury worker’s [sic] compensation claim.  However, we find more is required than knowledge of an injury or receipt of medical care.  The employee must realize his or her injury will have an impact on employment.

In George A. Hormel & Company v. Jordan, 569 N.W.2d 148 (Iowa 1997), the court held that substantial evidence supported an agency determination tying the date of injury to claimant learning from an orthopedic surgeon that he would not recover from a cumulative injury to his shoulder, and that permanent restrictions on work activities would be required.  The court found that claimant having merely gained knowledge of his subluxated shoulder on prior medical visits was not dispositive; quoting Tasler, the court continued:

We thus reject an interpretation of the term “manifestation” that will always require an employee suffering from a repetitive-trauma injury to fix, as the date of accident, the time at which the employee first became aware of the physical condition, presumably through medical consultation, since by their very nature, repetitive-trauma injuries often will take years to develop to the point where they will constitute a compensable worker’s compensation injury.

Taken together, these cases teach that the compensable date of injury in a cumulative trauma claim occurs when the worker is compelled to leave work due to injury; however, if that does not occur, the date of injury occurs when the injury “manifests” itself.  Manifestation occurs when the worker, as a reasonable person, knows or should know that the injury has occurred, that it is causally related to his or her work, and that it will have a permanent adverse impact on employment.  Employment does not necessarily mean employment with the present employer, but employability in general.  Alcorta v. H.J. Heinz, No. 02-0581 (Iowa App., unpublished decision July 23, 2003).

Based on the opinions of Drs. Wampler and Crabb, it is found that Kentner‘s carpal tunnel syndrome is an injury arising out of and in the course of her employment with Parker-Hannifin.  Since that condition has never been treated and Kentner has not been forced to leave work because of it, the date of that injury is the manifestation date, when a reasonable person should have known that the condition is causally related to the work and will have a permanent adverse impact on employment.  Due to the lack of treatment at present, it is unknown whether or not Kentner will experience a permanent adverse impact on employment (sometimes carpal tunnel surgery is successful and results in zero impairment); however, since treatment will be ordered and, if surgical, will likely result in temporary disability, an injury date must be determined.  The date chosen is January 5, 2009, when Dr. Wampler expressly determined that the condition was work related.  The parties did not stipulate to Kentner’s average weekly earnings on that date, so it is assumed they remained unchanged at $713.00.  According to published agency tables for that date, the correct rate of weekly compensation is $464.83, which is hereby adopted.

Kentner seeks an award of alternate medical care with respect to both injuries.  Responsibility for medical care is governed by Iowa Code section 85.27, which provides:

[T]he employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care.  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.  

By challenging the employer’s choice of treatment – and seeking alternate care – claimant assumes the burden of proving the authorized care is unreasonable.  See Iowa R. App.P 14(f)(5); Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Determining what care is reasonable under the statute is a question of fact. Id.  The employer’s obligation turns on the question of reasonable necessity, not desirability.  Id.; Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983).  In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997), the court approvingly quoted Bowles v. Los Lunas Schools, 109 N.M. 100, 781 P.2d 1178 (App. 1989):

[T]he words “reasonable” and “adequate” appear to describe the same standard.

[The New Mexico rule] requires the employer to provide a certain standard of care and excuses the employer from any obligation to provide other services only if that standard is met.  We construe the terms "reasonable” and “adequate” as describing care that is both appropriate to the injury and sufficient to bring the worker to maximum recovery.

The commissioner is justified in ordering alternate care when employer-authorized care has not been effective and evidence shows that such care is “inferior or less extensive” care than other available care requested by the employee.  Long; 528 N.W.2d at 124; Pirelli-Armstrong Tire Co.; 562 N.W.2d at 437.

With respect to the carpal tunnel condition, Kentner is clearly entitled to relief: she has received zero authorized care to date.  With respect to the elbow condition treated surgically by Dr. McCarthy, the result is less certain.  However, on balance, Kentner is entitled to relief.  The surgical result was unsatisfactory and remains so after the passage of almost four years.  Drs. Wampler and Crabb both think additional care is necessary.  The care provided to date has not been shown to be “inferior” to other available care, but it is less extensive.  Alternate medical care is therefore awarded with respect to this condition also.

ORDER

FILE NO. 5030743 (JUNE 8, 2007)

As approved at hearing, Kentner’s petition is dismissed without prejudice.

FILE NO. 5030741 (JANUARY 21, 2006)

Kentner is awarded alternate medical care for her right elbow condition with her choice of Dr. McCarthy or Dr. Crabb.

Defendant shall pay such temporary disability benefits as may be necessitated by future care.

Issues pertaining to permanent disability (including credit for permanency benefits paid) are bifurcated for later determination upon Kentner’s new petition in arbitration.

FILE NOS. 5030740, 5030742 (JANUARY 5, 2009)

Kentner is awarded alternate medical care for her bilateral carpal tunnel syndrome condition with her choice of Dr. McCarthy or Dr. Crabb.

Defendant shall pay such temporary disability benefits as may be necessitated by future care at the rate of four hundred sixty-four and 83/100 dollars ($464.83) per week.

Issues pertaining to permanent disability are bifurcated for later determination upon Kentner’s new petition in arbitration.

Defendant shall file a first report of injury relative this injury date.

Defendant shall file subsequent reports of injury as required by this agency.

Costs in all claims are taxed to defendant.

Signed and filed this __16th ___ day of June, 2011.

   ________________________
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