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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

LAWRENCE HANSON,
  :



  :


Claimant,
  :              File Nos. 5009332/1168233



  :

vs.

  :                         A P P E A L



  :          

CONTINENTAL DELI FOODS,
  :                      D E C I S I O N



  :                         


Employer,
  :


Self-Insured,
  :       Head Note Nos.: 1702, 1703, 

Defendant.
  :                                         1806, 2905
___________________________________________________________________

This is an appeal by claimant from arbitration and review-reopening decisions filed April 23, 2004.

Those portions of the proposed agency decision pertaining to issues not raised on appeal are adopted as a part of this appeal decision.  

Claimant raises two issues on appeal.  Claimant challenges the holding that denied any added compensation for permanent partial disability for the injury of March 11, 1997 in file 1168233 where review-reopening was sought.  In file 5009332 claimant asserts that the deputy erred by apportioning to subtract the award made in file 1168233 from the amount of permanent partial disability the deputy found to exist following the June 5, 2002 injury.

The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.

The findings of fact and conclusions of law contained in the arbitration decision are affirmed and adopted as final agency action with the following modifications.

The deputy correctly determined that no additional permanent partial disability compensation was due in file 1168233 because the evidence fails to show that claimant’s ability to work and earn had been further diminished due to the March 11, 1997 injury by uncontemplated changes that occurred subsequent to the decision entered April 27, 1999 that found a 30 percent permanent partial disability.  The deputy properly found that claimant’s earning capacity was diminished by the new injury on June 5, 2002 but that it was not diminished by the consequences of the March 11, 1997 injury.  Accordingly, the arbitration decision is affirmed as it relates to file 1168233.

The deputy correctly found the claimant’s degree of disability to be 60 percent  but erred as shown at the bottom of page 16 and the top of page 17 of the arbitration decision where he expressly reduced the award in file 5009332 from 300 weeks to 150 weeks by subtracting the 150 weeks of compensation paid for permanent partial disability in file 1168233 for the March 11, 1997 injury.  The 2002 injury resulted from an acute trauma.  The 1997 and 2002 injuries were separate and distinct but both occurred with the same employer.  Claimant was not drawing compensation for the 1997 injury when the 2002 injury occurred as needed to invoke section 85.36(9)(c).  The decision was contrary to the Iowa law concerning apportionment of disability and the full responsibility and the fresh start rules.  Excel Corp. v. Smithart, 654 N.W.2d 891 (Iowa 2002), Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995), Tussing v. George A. Hormel & Co., 461 N.W.2d 450 (Iowa 1990).  The amount previously paid could not be apportioned through a credit, offset or subtraction because the prior disability was from a work-related injury with the same employer.  The full-responsibility rule applies and the claimant was a working unit at the time the 2002 injury occurred and is entitled to be compensated for his loss as a working unit under the fresh start rule.  The decision therefore must be modified to award 300 weeks of compensation for permanent partial disability for the 2002 injury in file 5009332.

ORDER

IT IS THEREFORE ORDERED that the arbitration decision is affirmed and adopted as final agency action with the following modifications:
The first complete sentence in the first paragraph at the top of page 17 is stricken.  This is the sentence that reads, “He has already received 150 weeks of benefits as a result of his earlier hearing and he’s entitled to 150 weeks of new benefits as a result of the injury of June 5, 2002.”

The fourth complete paragraph on page 17 is stricken.  This is the paragraph that begins with the words, “In the opinion of this deputy, these factors. . . .”

The last paragraph on page 18, entitled “In File No. 5009332 (DOI: June 5, 2002)”, is modified by striking the words “an additional one hundred fifty (150)” and inserting in lieu thereof the words “three hundred (300)”, and by making other scrivner’s changes so the paragraph reads, “That defendant pay to claimant three hundred (300) weeks of compensation for permanent partial disability at the agreed rate of four hundred sixty-three and 27/100 dollars ($463.27) per week payable commencing November 24, 2002 as agreed by the parties in the hearing report.”

Costs on appeal are assessed against defendant.


Signed and filed this 1st  day of February, 2005.

     



                  _______________________________________



                                             
       MICHAEL G. TRIER
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