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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JENNIFER JOHNSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5042067
FAMILY RESOURCES, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ARGENT – A DIVISION OF
  :

WEST BEND MUTUAL INS. CO.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note Nos.:  1803, 4000
______________________________________________________________________

STATEMENT OF THE CASE

Jennifer Johnson, claimant, filed a petition in arbitration seeking workers’ compensation benefits against Family Resources, Inc., employer, and Argent- A Division of West Bend Mutual Insurance Company, defendants.  Claimant suffered an injury that arose out of and in the course of her employment with Family Resources, Incorporated on August 2, 2012.  The case was heard on August 26, 2013, in Davenport fully submitted on that date. 
The evidence in this case consists of the testimony of the claimant; testimony of Jamie Haney; claimant’s exhibits 1 through 5; and defendants’ exhibits A - R.

ISSUES

1. The extent of claimant’s permanent disability, if any; 

2. Whether claimant is entitled to penalty benefits for the failure to pay industrial disability.

3. Assessment of costs.
STIPULATIONS

The parties stipulate the claimant sustained the injury on August 2, 2012.  The parties agree that the commencement date for such benefits would be August 2, 2012.  Temporary benefits are not in dispute.

FINDINGS OF FACT/CONCLUSIONS OF LAW
Claimant was 30-years old at the time of hearing and 29 years old at the time of her injury.  She obtained a Bachelor of Science from Western Illinois University in 2010.  She has a major in Law Enforcement and Justice Administration and a minor in Sociology.  (Exhibit A, page 3; Exhibit M, page 4)  From May 1999 through April 2002 she worked as a cashier at Hy-Vee.  Claimant worked at Menards as a cashier/customer service beginning in April 2002 until January 2013.  She was working part-time at Menards when she started her employment with defendant Family Resources, Incorporated on June 18, 2012.  Claimant had some other minor short time work that is not vocationally relevant.  (See Exhibit H, pages 2- 4 and Exhibit L, page 3 for more detailed vocational history) 

Claimant was hired as a resident counselor and was working in that position when she was assaulted by a client/student while at work.  Claimant was working as a residential counselor at Bridge House, a facility operated by Family Resources, Inc.  Bridge House provides services for adolescents ages 11 – 17, who were receiving services due to CINA or delinquency proceedings. 

Claimant’s employment with Family Resources, Inc., ended on September 29, 2012.  The employer had to reorganize and downsize some of the workforce.  (Ex. J, p. 1)  Claimant resigned when she was not assured fulltime employment.  Jamie Haney was called by the defendant to testify.  She was claimant’s supervisor at Bridge House.  Ms. Haney testified that claimant would likely be able to find another position with Family Resources, Inc., if the claimant had not resigned.  At the time of the hearing, claimant was employed full time by J.C. Penny in the loss prevention department.

On August 2, 2012, a client/student was upset and attacked the claimant.  Claimant was hit in the head and kicked on the left knee by this resident.  (Ex. A, p. 11)  The claimant called 911 for assistance.  Claimant was taken to the emergency room by ambulance.  Claimant testified she went to the emergency room that day and had a CAT scan.  (Ex. 1, pp. 1 – 5)  Claimant was examined and released with a prescription for Tylenol.  The next day she saw the physician authorized by defendants, Rick Garrels, M.D.  Dr. Garrels diagnosed a closed head injury, scalp contusion and left knee contusion.  (Ex. E. p. 1)   Claimant was given restricted duty for a while with a lifting limitation, 10 pound lift and 20 pound push/pull, as well as no direct interaction at work with some individuals.  (Ex. A, p. 13)  Claimant was returned to work without restrictions by Dr. Garrels on August 14, 2012.  (Ex. E, p. 14)  On December 19, 2012, Dr. Garrels agreed with a letter prepared by defendants’ counsel that based upon a review of the treatment of the claimant and medical records of Brian Anseeuw, M.D., and John Brook, Ph.D., that the claimant had no permanent functional impairment and was at maximum medical improvement on September 25, 2012.  (Ex. E, pp. 6, 7)

On September 10, 2012, Dr. Anseeuw examined the claimant.  (Ex. 2, pp. 1 – 3)  Dr. Anseeuw wrote:
Assessment: 

1. Concussion - 850.9 (Primary) 

2. Concussion syndrome - 310.2 

3. Headache, post-traumatic - 339.20 

4. Posttraumatic vertigo - 780.4 

5. Loss of smell - 781.1 

6. Insomnia - 780.52 

At this time her neurological examination reveals a decrease in the ability to identify smells which is consistent with her complaint and also has affected her taste.
(Ex. 2, pp. 2, 3) 
Dr. Anseeuw recommended an MRI of the brain.  The MRI was essentially normal.  (Ex. F, p.1)  Dr. Anseeuw saw claimant on September 20, 2012 and noted the MRE and EEG of the brain were normal.  (Ex. F, p. 2)  During that visit, claimant was complaining of “…a slow reaction time and what appears to be slow thinking.”  (Ex. F, p. 2)  Dr. Anseeuw referred claimant to Dr. Brook.

Dr. Brook tested claimant on September 25, 2012 and noted average to below average results on a number of tests.  (Ex. G, p. 2)  On June 16, 2013, Dr. Brook agreed with a letter prepared by defendants’ counsel that claimant did not suffer any permanent psychological injury as a result of the August 2, 2012 injury.  (Ex. G, pp. 3, 4)

On October 26, 2010, Dr. Anseeuw noted claimant was not having headaches and that her vertigo was mild and intermittent.  Claimant continued to have a loss of sense of smell.  On October 26, 2010, he discharged claimant from his care.  (Ex. F, pp. 5, 6)

On April 29, 2013, Robert Milas, M.D., examined the claimant.  (Ex. 3, pp. 1 – 3)  Dr. Milas concluded, “My impression at this time is that of post concussion syndrome with cognitive dysfunction and loss of sense of smell.”  (Ex. 3, p. 2)  Dr. Milas provided a 17 percent rating for the combined effect of the post concussion and loss of sense of smell.  He provided a 3 percent impairment rating for the loss of sense of smell.  (Ex. 3, p. 2)

On July 17, 2012, Daniel Tranel, Ph.D., performed a neuropsychological assessment of the claimant.  (Ex. H, pp. 1 – 13)  Dr. Tranel performed several psychological and neuropsychological tests upon the claimant.  Dr. Tranel concluded she had no permanent impairment as a result of the August 2, 2012 blow to her head, except for the claimant’s anosmia: her loss of sense of smell.  (Ex. H, p. 13)  Dr. Tranel recommended further diagnostic workup and referral to an ENT specialist.  (Ex, H, p. 13)

The defendants have not paid any permanency benefits in this claim.  Claimant has requested penalty benefits for failure to these benefits.  Exhibit Q is a number of emails between the parties about this claim beginning in October 2012 through May 2013. 

Claimant was informed that as of October 24, 2012 and November 29, 2012 any treatment, other than by Dr. Garrels and psychologist Dr. Kent (no first name given) would be considered unauthorized.  (Ex. Q, p. 2) Treatments by Dr. Anseeuw and Dr. Brooks were not authorized by the defendants.  (Ex. Q, pp. 2, 8) 

Both parties have requested assessment of costs.  Claimant requests cost in the amount of $945.11 and defendants requested costs of $5,652.63
.  Claimant’s costs were submitted with hearing report.  Defendants’ costs are itemized in Exhibit I.

CONCLUSIONS OF LAW
The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994)
In this case claimant has proven by a preponderance of the evidence that she has a permanent injury that arose out of and in the course of her employment with Family Resources, Inc., on August 2, 2012.  The claimant has suffered a permanent loss of her sense of smell.  She has anosmia.  The reports of Dr. Milas and Dr. Tranel are that claimant has suffered a permanent injury.  The claimant has not asserted nor proven she has a permanent impairment due to psychological or neuropsychological damage, other than the anosmia.

Claimant provided very little testimony as to how the anosmia affected her ability to work.  Claimant’s personal life has been significantly impacted and claimant credibly testified to how the injury has made it difficult in social and family situations.  Claimant was employed at the time of the hearing.  The anosmia does not appear to adversely affect her work at J.C. Penny.

Pursuant to Iowa Code section 17A.14(5), the agency's expertise, technical competence, and specialized knowledge may be utilized in the evaluation of evidence, Without a sense of smell some work in food service, around chemicals, jobs where strong orders may indicate danger or unsanitary conditions, would not be appropriate for the claimant.  I find that the impact on the claimant industrial base has been modest.  The claimant has established she has lost 8 percent earning capacity.  This entitles claimant to 40 weeks of permanent partial disability benefits. 

The parties stipulated to a commencement date of August 2, 2012.  While other dates could be chosen, I will adopt the stipulation of the parties.  Claimant’s permanent partial disability benefits shall start August 2, 2012.

Claimant seeks payment of medical treatment from Dr. Anseeuw in the amount of $935.00 and $1,100.00 from Dr. Brooks.  (Ex. 4; Ex. 5)

The care provided by these two doctors was not unauthorized by the defendants.  While unauthorized, the Supreme Court held that unauthorized treatment may be reimbursed under certain circumstances.

We do not believe the statute can be narrowly construed to foreclose all claims by an employee for unauthorized alternate medical care solely because the care was unauthorized. Instead, the duty of the employer to furnish reasonable medical care supports all claims for care by an employee that are reasonable under the totality of the circumstances, even when the employee obtains unauthorized care, upon proof by a preponderance of the evidence that such care was reasonable and beneficial. In this context, unauthorized medical care is beneficial if it provides a more favorable medical outcome than would likely have been achieved by the care authorized by the employer. The allocation of this significant burden to the claimant maintains the employer’s statutory right to choose the care under section 85.27(4), while permitting a claimant to obtain reimbursement for alternate medical care upon proof by a preponderance of the evidence that such care was reasonable and beneficial. 

This approach allows the employer to maintain control when the care provided is reasonable and beneficial, but recognizes there are times when multiple, apparently reasonable courses of medical treatment coexist. As such, it gives the employee a chance to recover for reasonable and beneficial but unauthorized medical care when the purposes of allocating to the employer the power to select medical care are not jeopardized. This interpretation of the statute is consistent with the overall approach of section 85.27(4) to balance the control given to the employer with safeguards for the employee. This interpretation is also consistent with our approach to interpret workers’ compensation statutes liberally in favor of the worker. Myers v. F.C.A. Servs., Inc., 592 N.W.2d 354, 356 (Iowa 1999)…

Bell Brothers Heating & Air Conditioning v. Gwinn, 779 N.W.2d 193, 206, 207 (Iowa 2010)

The record shows that Dr. Anseeuw provided treatment from September 20, 2012 through October 26, 2012.  The claimant’s symptoms concerning her concussion, including vertigo, dizziness and headaches were substantially improved with Dr. Anseeuw’s treatment.  As part of Dr. Anseeuw treatment, he requested an evaluation by Dr. Brooks.  While Dr. Brooks did not provide active treatment, his testing was used by Dr. Anseeuw in his treatment of claimant.  I find that claimant has proven the unauthorized medical treatment was beneficial to her condition.  Defendant shall pay the medical cost listed in Exhibits 4 and 5.  Any out of pocket expenses shall be reimbursed to the claimant directly, any outstanding balance to a medical provider shall be paid, and any insurance carrier that may have provided payment shall be reimbursed. 
Claimant also seeks assessment of penalties under Iowa Code section 86.13.  Iowa Code section 86.13 permits an award of up to 50 percent of the amount of benefits delayed or denied if a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse.  The standard for evaluating the reasonableness of defendants' delay in commencement or termination is whether the claim is fairly debatable.  Where a claim is shown to be fairly debatable, defendants do not act unreasonably in denying payment.  See Stanley v. Wilson Foods Corp., File No. 753405 (App. August 23, 1990); Seydel v. Univ. of Iowa Physical Plant, File No. 818849 (App. November 1, 1989).
Claimant seeks additional weekly benefits pursuant to Iowa Code section 86.13(4).  This particular provision requires that if a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse, the workers’ compensation commissioner shall award additional weekly benefits in an amount not to exceed 50 percent of the amount of benefits that were unreasonably delayed or denied.  Iowa Code section 85.13(4)(b).  A reasonable or probable cause or excuse must satisfy the following requirements:

(1) The excuse was preceded by a reasonable investigation and evaluation by the employer or insurance carrier into whether benefits were owed to the employee.
(2) The results of the reasonable investigation and evaluation were the actual basis upon which the employer or insurance carrier contemporaneously relied to deny, delay payment of, or terminate benefits.
(3) The employer or insurance carrier contemporaneously conveyed the basis of the denial, delay in payment, or termination of benefits to the employee at the time of the denial, delay or termination of benefits.

Iowa Code section 86.13(4)(c)

The claimant refused to attend an examination by Dr. Tranel until ordered to by this agency.  On July 25, 2013, Dr. Tranel reported that claimant had anosmia, and that condition began after the August 2, 2012 injury.  Dr. Milas identified that claimant had a loss of sense of smell in his April 29, 2013 report.  (Ex. 3, p. 2)  Defendants’ submitted an exhibit, Exhibit O, which was a portion of the AMA Guides to the Evaluations of Permanent Impairment, Fifth Edition.  The AMA Guides p. 262 states:
11.4c Olfaction and Taste 
Only rarely does complete loss of the closely related senses of olfaction and taste seriously affect an individual's performance of the usual activities of daily living.  For this reason, a value of 1% to 5% impairment of the whole person is suggested for use in cases involving partial or complete bilateral loss of either sense due to peripheral lesions.  This value is to be combined with any other impairment of the individual (see the Combined Values Chart, p. 604).

Claimant has shown a delay in payment of benefits.  Claimant has not been paid any permanency benefits.  Defendant has the burden to show compliance with this statutory provision in order to avoid the mandatory assessment of a penalty.  Up until the time claimant underwent the examination with Dr. Tranel in July 2013, the defendants were still investigating the case.  The claimant refused to receive treatment or see Dr. Garrels and Dr. Kent.  Once Dr. Tranel issued his report on July 25, 2013 the defendants should have paid at least 1 percent permanency benefits based on the anosmia.  There is no evidence that defendants contemporaneously conveyed the basis for the denial after that report was issued.  The record is unclear that defendants at any time contemporaneously conveyed the basis of the denial.  The series of emails in Exhibit Q are muddled at best as to the defendants’ reason for denying benefits.  While the defendants conduct is very far from bad faith, they did not complete with the simple requirement of 86.13(4)c(3); which requires the providing a contemporaneously notice of the reason for a denial.  As such, penalty is awarded. 
No evidence was introduced to document any past record of penalties for this employer or insurance carrier.  I conclude that this employer and insurance carrier is not one that requires a significant punishment or deterrence, as its pattern of conduct does not suggest ongoing, unreasonable conduct throughout this claim.  The defendants failed to pay benefits from July 25, 2013 up to the date of the hearing, August 26, 2013, without reasonable cause and excuse and failed to convey the reason for denial to claimant.  Exercising my discretion as to the amount of penalty to be imposed, I conclude that a penalty in the amount of $100.00 is sufficient to achieve the goals of Iowa Code section 86.13 in this instance.  Defendant is ordered to pay penalty benefits, pursuant to Iowa Code section 86.13, in the amount of $100.00. 

Finally, claimant seeks assessment of costs against defendant.  Assessment of costs is within the discretion of the agency.  Iowa Code section 86.40.  In this instance, claimant prevailed on the majority of the disputed issues submitted.  I conclude that it is appropriate to assess costs in this case.  No costs are awarded to the defendants.
Claimant seeks assessment of his filing fee and service costs.  Both are reasonable and permissible costs under 876 IAC 4.33.  Defendant will be ordered to reimburse claimant’s filing fee and service costs. 
Claimant seeks assessment of Dr. Milas’s IME fee.  Dr. Milas’s fee of $600.00 is awarded under Iowa Code section 85.39. 
Claimant requests the deposition charges for her own deposition transcript should be assessed against defendant.  Defendant introduced claimant’s deposition at the arbitration hearing as Exhibit A.  This is a permissible cost under 876 IAC 4.33(2).  Defendant is responsible for reimbursement of claimant’s costs with respect to his deposition transcript of $158.75. 
ORDER

Defendants shall pay to claimant forty (40) weeks of permanent partial disability benefits at the weekly rate of two hundred forty-six and 73/100 dollars ($246.73) commencing on August 2, 2012.

Defendants shall pay a penalty of one hundred and no/100 dollars ($100.00).

Defendants shall pay interest pursuant to Iowa Code section 85.30 on any accrued but unpaid weekly benefits.

Defendants shall reimburse claimant’s costs and medical expenses as set forth in this decision.

Defendants shall file subsequent reports of injury (SROI) as required by this agency pursuant to rules 876 IAC 3.1(2) and 876 IAC 11.7.  

Signed and filed this ___23rd ___ day of October, 2013.

   __________________________







  JAMES F. ELLIOTT






                      DEPUTY WORKERS’ 






COMPENSATION COMMISSIONER

Copies to:

Peter M. Soble

Attorney at Law 

226-17th St., Ste. 6

Rock Island,  IL  61201

Peter41@earthlink.net
Mark A. Woollums

Attorney at Law 

1900 E 54th ST
Davenport, IA 52807
maw@bettylawfirm.com
JFE/kjw

� In a ruling issued on June 7, 2013, the claimant was informed that she could be assessed costs or other sanctions if she refused to attend a medical examination with Dr. Tranel.  Claimant attended this examination.  (Ex. H)
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