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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

PHILLIP WILSON,
:



:


Claimant,
:



:                     File No. 5011721

vs.

:



:                      ARBITRATION

DES MOINES PUBLIC SCHOOLS,
:



:                          DECISION


Employer,
:


Self-Insured,
:


Defendant.
:    HEAD NOTE NO.:  1100

______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration that claimant, Phillip Wilson, has brought against the self-insured employer, Des Moines Public Schools, to recover benefits under the Iowa Workers' Compensation Act as a result of an injury claimant alleges he sustained on January 28, 2003.  

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Des Moines, Iowa on January 13, 2005.  The record consists of the testimony of claimant, of Ruthie Wilson, Michael Still and Cathy McKey as well as of claimant’s exhibits 1 through 17 and defendant’s exhibits A through E.  Briefs as submitted were reviewed. 

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report.  Pursuant to those stipulations, claimant was married, and entitled to two exemptions on the date of injury.  Gross weekly earnings were $960.26, resulting in a weekly rate of compensation of $439.89. 

The issues remaining to be decided are:

1. Whether claimant received an injury that arose out of and in the course of the employment;

2. Whether claimant gave the employer timely notice of the injury as Iowa Code section 85.27 requires;

3. Whether the claimed injury is the cause of claimed temporary and permanent disabilities;

4. The extent of claimant's temporary and permanent disability entitlements, if any;

5. Whether claimant is entitled to payment of claimed medical bills as fair and reasonable charges causally related to the injury; and

6. Whether claimant is entitled to additional weekly benefits as a penalty for defendants’ unreasonable delay or denial of benefits.

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant is a 58 year-old gentlemen who has work for the employer intermittently and in various capacities, including school bus driver, bus fueler and mechanic since 1999.  Claimant has past work experience in welding, insurance sales and file maintenance. 

While claimant characterized his health is excellent prior to January 28, 2003, claimant had made a workers' compensation claim in December 1996 alleging pulmonary problems as a result of constant exposure to noxious dust and fumes.  (Exhibit B, page one)  Additionally, in February 2000, claimant has strained his back and hip in the course of his employment with the school district when he lifted a child into a bus.  (Ex. C, p. 3)  Claimant had promptly reported this injury to the employer, had filled out an incident report, had treated with a company doctor and had performed light duty work while recuperating from the injury.  Hence, claimant was familiar with the employer's required procedures following a work-related injury.  That is, claimant knew that he was required to file a written incident report and to treat with an employer authorized physician. 

On October 10, 2002, claimant visited his family physician, Richard W. Evans, D.O., and complained of right leg numbness, present almost daily and on going for about one year.  Claimant then denied back or upper leg pain.  (Ex. 6, p 15) 

On April 30, 2003, claimant self referred to James R. Skinner, M.D., and reported that, over the last year, claimant had had constant numbness and tingling in his right leg from the knee downward.  The claimant denied any trauma to the knee, back or hip.  Dr. Skinner ordered an MRI of claimant's lumbosacral spine, which was performed on May 2, 2003.  (Ex. 7, pp. 16-18 & 21)  The MRI revealed multiple lumbar spinal problems, including grade one spondylolisthesis at L5/S1 with disc bulging and moderate neural foraminal narrowing and moderate spinal stenosis with further disc bulging at L2/3 and L3/4.  (Ex. 7, pp. 21-22)  Dr. Skinner referred claimant to William Boulden, M.D., an orthopedic surgeon.  (Ex. 7, p. 22)

Claimant initially saw Dr. Boulden on May 15, 2003.  Claimant then reported that he had had back pain for about a year-and-a-half, which pain had become worse in the last few days with developing numbness and pain in the right leg.  Claimant reported pain in the right buttock, the posterior thigh, the anterior shin and in the top of his foot.  Although Dr. Boulden had not yet seen claimant's MRI films, the doctor felt that claimant's symptoms were consistent with spinal stenosis and recommended that claimant undergo an epidural steroid injection.  (Ex. 11, p. 58)

M.S. Iqbal, M.D., a pain management specialist, performed such on May 21, 2003.  (Ex. 12, pp.83-85)

Claimant returned to Dr. Boulden on June 12, 2003.  Claimant then reported that the injection had helped his pain for a time.  Dr. Boulden characterized claimant as still having neural claudication symptoms, however. The doctor discussed back surgery, namely, spinal decompression surgery both at L3/4 and L5/S1 and fusion at L5/S1 with claimant.  He advised claimant that this was elective and that claimant should make his decision as to whether to have surgery based on claimant's pain and quality of life.  (Ex. 11, p. 61)

On or about June 16, 2003, claimant advised the school district that he had hurt his back approximately four to six months earlier while driving the street sweeper used to clean school parking lots.  (Ex. 2, p. 6)

The employer immediately sent claimant to Bern R. Boyett, M.D., an occupational medicine specialist, for evaluation.  (Ex. 8, p. 27)  Claimant complained of having low back that had started approximately six months earlier and reported he developed right leg numbness and pain approximately two months before this office visit.  Claimant advised Dr. Boyett that claimant worked as a mechanic, that he drove buses about maintenance yards, and occasionally had to drive parking lots sweepers that had very stiff suspensions.  Claimant reported that occasionally when hitting a rough spot [while operating a sweeper].  The incident produced a significant jar that sent a shock wave through the whole body.  (Ex. 8, p. 27)  This is the first reference to street sweeper driving in any of claimant’s medical records.

Dr. Boyett placed claimant on modified work with no lifting over 35 pounds and no driving or operating of heavy equipment. (Ex. 8, p. 28)

On June 20, 2003, claimant completed an injury report for the employer's third party claims administrator.  In that report, claimant stated the he did not know his date of injury.  He also stated that bouncing up and down on the street sweeper had caused his injury.  He stated he had no treatment as yet and he identified Dr. Boulden as his physician.  (Ex. 2, p. 7) 

On July 14, 2003, Dr. Boulden performed a laminectomy and fusion of claimant's back at L5/S1.  (Ex. 9, p. 36) 

At hearing, claimant testified that claimant had been operating a sweeper truck on January 28, 2003 while driving to McCombs Elementary School when he had hit a pothole and jarred his back.  Claimant reported that he struck his head on the top of the sweeper cab and felt sharp pain in the low back that shot into the leg.  Claimant testified, that pursuant to the advice of his coworker and social friend, Michael Still, claimant had reported the incident to his supervisor, Bill Padgett, the following morning.  Claimant stated he left the paper work to Mr. Padgett.  This appears incongruent with claimant's having completed an employee incident report after his February 2000 injury. 

Mr. Still corroborated claimant's testimony essentially telling the same graphic story as claimant subsequently told.  Additionally, Mr. Still indicated that another worker, Gary Thomas, pursuant to standard procedure, had gone to McCombs School and brought claimant back to the garage.  Mr. Thomas did not testify at hearing and did not complete an affidavit on claimant's behalf. 

Claimant's spouse also reported that one day claimant had come home looking as if he were in discomfort and had said that something had happened on the sweeper.

Cathy McKee, the risk manager for the employer, as part of her investigation of claimant's claim in June 2003, had contacted Bill Padgett and asked if he recalled claimant having had a work incident involving a street sweeper within the last four to six months.  She credibly testified that Mr. Padgett advised her that he did not recall claimant having had or having reported any such incident. 

The school district subsequently terminated to Mr. Padgett after it discovered that he had used a district credit card to make personal purchases.  Subsequent to his termination, Mr. Padgett filed an affidavit in which he stated that claimant had come to him in January or February 2003 complaining of back pain that claimant stated was caused by operating the sweeper at work.  Mr. Padgett also stated that he recollected having then told claimant to fill out an accident form and did not know why a form had not been filled out.  (Ex. 5, p. 11) 

Claimant testified that he did not seek medical treatment until April 2003 because he hoped his back and leg symptoms would go away.  He also stated that he did not tell Dr. Evans about the work incident when he reported his complaints to Dr. Evans in late March 2003 because claimant believed having a work injury would jeopardize his employment.  This explanation is inconsistent with claimant's having had a positive experience with the employer after his February 2000 work injury. 

Claimant also stated that he had not told Dr. Skinner in April 2003 of the work incident because had he told Dr. Skinner of the incident, Dr. Skinner would have taken claimant off work and claimant needed to work.  This explanation is questionable.  Whether a physician would advise that a patient not work generally would be more related to the nature of the individual’s condition than to whether the condition occurred at work or elsewhere. 

The demeanor of both claimant and Mr. Still was such that the undersigned finds that their testimony overall was suspect and lacked credibility.  This finding is based on their observed body language, facial expressions and speech cadences.

Furthermore, their graphic and very specific recall of events allegedly taking place on or about January 28, 2003 at a hearing held nearly two years after that date simply is inconsistent with the lack of any history of any work incident prior to Dr. Boulden’s suggesting on June 12, 2003 that claimant undergo back surgery.  Such very specific recall in hearing testimony is also inconsistent with the very skeletal description of back and leg pain produced from operating the street sweeper claimant gave on reports he completed in summer 2003.  Claimant is an articulate, highly verbal individual.  One would expect that he would have given specific details of a specific work incident to both medical providers and the employer and its claims administrator in the early months of 2003, that is, at a time when a recent incident that had produced jarring and shooting pain in his back and leg was most fresh in his memory. 

It is expressly found that this record does not support claimant's allegation that he received an injury that arose out of and in the course of his employment on or about January 28, 2003 when he hit a pothole while driving a street sweeper. 

Because claimant does not prevail on this threshold factual issue, other factual disputes need not be addressed. 

CONCLUSIONS OF LAW

Whether claimant has established an injury that arose out of and in the course of his employment and occurring on or about January 28, 2003 is addressed. 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).
The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

It is concluded that claimant has not established that he sustained an injury on or about January 28, 2003 that arose out of and in the course of his employment. 

ORDER

THEREFORE, IT IS ORDERED:

That claimant take nothing from this proceeding. 

That claimant pay the costs of this proceeding. 

Signed and filed this _____25TH______ day of February, 2005.

   ________________________






   HELENJEAN M. WALLESER
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                      COMPENSATION COMMISSIONER
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