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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________
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  :
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and

  :



  :
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  :



  :
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  :


Defendants.
  :                 Head Note No.:  1704; 1803; 1804







    4000

______________________________________________________________________

STATEMENT OF THE CASE

Linda Pattison, claimant, filed a petition in arbitration seeking workers’ compensation benefits from Quaker Oats and its insurer, Ace-Cigna as a result of an injury she sustained on May 14, 2008 that arose out of and in the course of her employment.  This case was heard in Coralville, Iowa and fully submitted on January 8, 2010.  The evidence in this case consists of the testimony of claimant and claimant’s exhibits 1 through 13 and defendant’s exhibits A through M. Both parties submitted post-hearing briefs.  The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report.  
ISSUES

1. The extent of claimant’s disability.

2. Whether the claimant is entitled to a penalty award under Iowa Code section 86.13.

3. The determination of the amount of credit the defendant may be entitled to under Iowa Code section 85.34(7).

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds that:

The claimant was 64 years old at the date of the hearing.  The claimant has a 10th grade education.  The claimant has worked for Quaker Oats for over 38 years.  The claimant started working for Quaker Oats when she was 26 years old.  At the time of her injury, the claimant was working the slick line/tender operator.  She had done this work for 13 years.  On May 14, 2008, the claimant slipped and fell at work injuring her right arm and shoulder. 

The claimant’s last day of work was January 5, 2009.  The claimant took retirement from her employer and was not working at the time of the hearing.  The retirement was based upon years of service and not a retirement based upon disability.  (Exhibit L; Exhibit J, page 12)  The claimant testified she took this retirement because she felt she could no longer do the work required by her employer.  At the time of her retirement the claimant was earning about $59,000 a year.  (Ex. G, p. 17)

The claimant testified she was planning to retire at age 66 ½ .  The claimant told Fred Pilcher, M.D., in October of 2008 that she was planning to retire.  (Ex. 3, p. 9)  The claimant qualified for Social Security disability benefits in June 2009 with benefits as of January 2009.  (Ex. G, p. 25)  In April 2009, the claimant stated on her application for disability benefits she was retired and due to her lifting restrictions she could not return to work after.  (Ex. G, p. 4)  She also reported to Dr. Manshadi she retired due to her injury.  (Ex. 4, p. 5)  Dr. Greenfield, the reviewing Social Security disability doctor opined the claimant was capable of lifting and carrying 20 pounds occasionally and 10 pounds frequently.  She could not perform right overhead activity.  (Ex. G, pp. 19, 20)  Dr. Greenfield did not list any hearing problems.  (Ex. G, p. 21)

The claimant’s other medical history is relevant.  The claimant had a total left knee replacement in 2004 and a total right knee replacement in 2008.  (Ex. A, pp. 1, 3)  At the time of the hearing, the claimant had a pending claim for occupational hearing loss on file against the defendant Quaker Oats.

The claimant was seen on May 22, 2008 for a work injury of May 14, 2008 at St. Luke’s Hospital.  Jeffery Westpheling, M.D., assessed the claimant as “1. Right shoulder strain, rule out acute rotator cuff tear.  2. Left hand numbness and tingling.  This appears to be related to carpel tunnel syndrome.  I would not consider this related to her recent workplace fall.”  (Ex. C, p. 1)  A MRI of May 29, 2008 showed a complete, chronic tear of the subscapularis; complete, chronic tear of the supraspinatus and infraspinatus, subacute to chronic; and an acute tear of the teres minor muscle.  (Ex. 2, pp. 1-2; Ex. D, pp. 9, 10) Fred Pilcher, M.D., performed right shoulder surgery on the claimant on August 14, 2008.  His post-operative diagnosis was, “Right rotator cuff tear.  Biceps tendon tear, old.”  (Ex. D, p. 16)  Dr. Pilcher released the claimant to light duty on August 15, 2008.  (Ex 3, p. 4)  A note by Dr. Pilcher on August 25, 2008 stated the claimant “Did have an unrepairable tear of her right rotator cuff.  Will start physical therapy and try to get an much motion as possible.”  (Ex. 3, p. 5)  Dr. Pilcher placed the claimant at maximum medical improvement (MMI) on February 9, 2009.  (Ex. 3, p. 12; Ex. D, p. 19)

The claimant was examined by Farid Manshadi, M.D., on May 6, 2009.  He reported that Dr. Pilcher found a complete absence of a rotator cuff.  (Ex. 4, p. 6)  His impression was, “Right shoulder severely limited range of motion and weakness secondary to complete tear of the rotator cuff muscles.”  He found an impairment rating of 31 percent for the right upper extremity, 19 percent to the body as a whole.  (Ex. 4, p. 6)  Dr. Manshadi recommended restrictions of only using the right upper extremity as an assistant for the left upper extremity.  She was limited in any activity of pushing, pulling, reaching, shoulder or overhead activities with the right upper extremities.  She was also limited in using ladders and crawling.  (Ex. 4, p. 6)

On February 26, 2009, Dr. Pilcher rated the claimant’s impairment to be at 22 percent of the upper extremity, and 13 percent to the body as a whole.  (Ex. D, p. 17)  He provided a 10-pound restriction.  He agreed with the restriction recommended by the physiatrist, Dr Manshadi.  (Ex. D, p. 18)

The claimant has also suffered hearing loss from work.  A report of Marlan Hanson, M.D., Associate Professor, University of Iowa Hospitals and Clinics stated the claimant had a 47.2 binaural hearing loss.  (Ex. 5, p. 1)  The employer conducted a series of hearing tests, which showed mild to severe hearing loss in both ears.  (Ex. E, pp. 45-55)  The claimant testified she had hearing aids but had not used them for the last couple of years.

Nicole Oxenford, MA, CRC, provided a vocational evaluation of the claimant on October 28, 2009.  (Ex. I, pp. 1-11)  She identified a number of jobs and other occupations she believed the claimant could perform.  She concluded that the claimant had a large labor market in which she could look for work.  (Ex. I, p. 10)  Ms Oxenford stated that she would be able to do a number of these jobs as “… they are congruent with her restrictions.”  (Ex. I, p. 10) 

The claimant’s attorney sent the claimant to Barbara Laughlin, MA, for an employability assessment.  Ms. Laughlin submitted reports dated November 2, 2009 and on November 24, 2009.  (Ex. 7, pp. 1-33)  She concluded that with the claimant’s limitations, of limited use of the right arm, her age, lack of a GED, transferable skills and hearing difficulties the claimant had a loss of 90-100 percent of employability.  (Ex. 7, p. 11)  She did comment that the claimant has been told that hearing aids would likely help her.  (Ex. 7, p.10)  In her report on November 24, 2009, Ms. Laughlin reviewed the report of Ms. Oxenford and additional medical statements.  She maintained her opinion that the claimant still has a loss of 90 – 100 percent of employability.  (Ex. 7, p. 32)

CONCLUSIONS OF LAW

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.
Although claimant is closer to a normal retirement age than younger workers, proximity to retirement cannot be considered in assessing the extent of industrial disability.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  However, this agency does consider voluntary retirement or withdrawal from the work force unrelated to the injury.  Copeland v. Boones Book and Bible Store, File No. 1059319 (App. November 6, 1997).  Loss of earning capacity due to voluntary choice or lack of motivation is not compensable.  The evidence is mixed as to whether the claimant took regular retirement or retired due to the fact she had such significant limitations she did not believe she could continue working.  The claimant had many years experience of working for the defendant and knew what types of work was available.  She concluded she would not be able to continue working.  Her conclusion of her work abilities was substantiated by the restrictions that Dr. Manshadi imposed.  I find claimant is limited to the restrictions identified by Dr. Manshadi.  I find the claimant quit due to her work injury.  This is based upon the claimant’s testimony and report to the Social Security Administration.  I find this evidence more convincing.  She has very limited use of her right arm and shoulder.  It is true that she has right hand function and can use her hand and arm below shoulder level.  Her lifting below shoulder level is not as restricted as above.  The claimant does not have a GED and did not finish high school.  Her relevant work experience is working in a factory for Quaker Oats.  While she was exposed to limited data entry, it was for a system used for the employer and did not provide her transferable skills.

The claimant has a significant hearing loss.  Whether that loss is compensable under Iowa workers’ compensation law will be determined in another proceeding as the claimant has a case pending.  The industrial hearing loss is not determined in this case. 
The claimant testified she anticipated that she would of retired when she reached 66 ½ years old. Such speculation is not a finding that should be used to determine that the claimant voluntarily took herself out of the labor market. Given the length of time before she would turn 66 ½ it is mere speculation that she would have retired at that age. Many economic and personal factors could effect such a decision. 

Total disability does not equate to a state of absolute helplessness. IBP, Inc. v. Al-Gharib, 604 N.W.2d 621, 633 (Iowa 2000). Rather, “[s]uch disability occurs when the injury wholly disables the employee from performing work that the employee’s experience, training, intelligence, and physical capacities would otherwise permit the employee to perform.” Id. The issue is whether “there [are] jobs in the community the employee can do for which the employee can realistically compete.” Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 815 (Iowa 1994). “Thus, the focus is not solely on what the worker can and cannot do; the focus is on the ability of the worker to be gainfully employed.” Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995). 

In Guyton v. Irving Jensen Co., 373 N.W.2d 101 (Iowa 1985), the Iowa court formally adopted the “odd-lot doctrine.”  Under that doctrine a worker becomes an odd‑lot employee when an injury makes the worker incapable of obtaining employment in any well-known branch of the labor market.  An odd-lot worker is thus totally disabled if the only services the worker can perform are “so limited in quality, dependability, or quantity that a reasonably stable market for them does not exist.”  Id., at 105.

Under the odd-lot doctrine, the burden of persuasion on the issue of industrial disability always remains with the worker.  Nevertheless, when a worker makes a prima facie case of total disability by producing substantial evidence that the worker is not employable in the competitive labor market, the burden to produce evidence showing availability of suitable employment shifts to the employer.  If the employer fails to produce such evidence and the trier of facts finds the worker does fall in the odd-lot category, the worker is entitled to a finding of total disability.  Guyton, 373 N.W.2d at 106.  Factors to be considered in determining whether a worker is an odd-lot employee include the worker’s reasonable but unsuccessful effort to find steady employment, vocational or other expert evidence demonstrating suitable work is not available for the worker, the extent of the worker’s physical impairment, intelligence, education, age, training, and potential for retraining.  No factor is necessarily dispositive on the issue.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  Even under the odd-lot doctrine, the trier of fact is free to determine the weight and credibility of evidence in determining whether the worker’s burden of persuasion has been carried, and only in an exceptional case would evidence be sufficiently strong as to compel a finding of total disability as a matter of law.  Guyton, 373 N.W.2d at 106.
The claimant is right hand dominant.  Her injury to her right shoulder with permanent restrictions has resulted in a 100 percent industrial loss.  She is unlikely to be able to make a vocational adjustment to different employment given her work experience and education.  The claimant has a long history of being motivated to work.  She was credible as a witness based upon her demeanor.  Her injury to her right shoulder is significant.  Completive work for her unlikely.  The claimant has shown she is entitled to a finding of 100 percent disability and has also shown that she is an odd‑lot employee.  She is incapable of finding employment in any well known branch of the labor market.  I find the vocational reports of Ms. Laughlin more persuasive than Ms. Oxenford.  While Ms. Laughlin did consider hearing loss, which I do not, her analysis of the jobs lifting and physical requirements is more detailed and persuasive.  With the severe restrictions of using the claimant’s right upper extremities most of the jobs she identified should not be performed by the claimant.  While the claimant has some strengths and experiences, the convincing evidence is that she is not competitively employable. 

The defendants have argued that “apportionment” under Iowa Code section 85.34(7)(a) is applicable.  As this I have found that the claimant is permanently and totally disabled no apportionment or credit is appropriate.  Drake University v. Davis 769 N.W. 2d 176 (Iowa 2009).  See also, Steffen v. Hawkeye Truck and Trailer File No. 5022821 (App. September 2009)

Although claimant may in the future have the ability to perform some type of ticket taker work or other limited work, there is no guarantee that that will occur in the foreseeable future.  It is the conclusion of the undersigned that claimant has sustained an injury which permanently disables her from performing work within her experience, training, education and physical capacities.  Therefore, claimant is entitled to an award of permanent total disability benefits.

The next issue is whether the claimant is entitled to penalty benefits.

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996). 

Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 

An employer’s bare assertion that a claim is fairly debatable is insufficient to avoid imposition of a penalty.  The employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

The employer’s failure to communicate the reason for the delay or denial to the employee contemporaneously with the delay or denial is not an independent ground for imposition of a penalty, however.  Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299 (Iowa 2005).

If the employer fails to show reasonable cause or excuse for the delay or denial, the commissioner shall impose a penalty in an amount up to 50 percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.
Christensen, 554 N.W.2d at 260.
Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa 1999).

In this case, the claimant has asserted that there were 41 payments that were late. The claimant states the parties stipulated that the claimant’s permanent partial disability benefits were to commence on February 23, 2009. The first check for permanent partial disability appears to be issued on March 25, 2009. (Ex. 12, p.3) From the record I cannot determine what date the parties stipulate to commencement date, so I do not have information that the payment issued on March 25 was late. There are records that show the defendants made a number of late payments. The payment issue date appears to be a day or two late for a number of payments.  Five permanent partial disability payments were late. [April 27, 2009 through May 3, 2009 issued May 4, 2009  (Ex. 12, p. 4); May 4, 2009 through May 10, 2009 issued May 11, 2009  (Ex.12, p.5); May 11, 2009 through May 17, 2009 issued  May 18, 2009  (Ex. 12, p. 6); July 27, 2009 through August 2, 2009 issued August 3, 2009  (Ex. 12, p. 7); August 17, 2009 through August 23, 2009 issued August 24, 2009  (Ex 12,p 8)]  No excuse was offered or could be determined from the record. 

The claimant has not proven the temporary partial disability benefits were delayed  Exhibit 12, page 10 and claimant’s assertion in the brief  the temporary partial disability payments were late are not sufficient proof that the payment was late.  Temporary partial disability is based in part on earnings.  I cannot determine based upon the evidence that the payments were delayed or withheld. 

It appears three out of five temporary total disability payment were a few days late.  (Ex. 12, p. 9)  No excuse was offered or could be determined from the record.

The claimant has proven 8 payments with delays.  Considering the length of the delay and the information available to the employer and  the employer’s history of penalty cases with this agency I award $460.00, approximately a 10 percent penalty, for the eight delayed payments[$626.46 x 7= 4,385.22 + $216.18 (August 8, 2008 temporary total disability late payment) = $4601.40 x 10 percent = $460.14]
Rule 876 IAC 4.33 provides:

Costs taxed by the workers’ compensation commissioner or a deputy commissioner shall be (1) attendance of a certified shorthand reporter or presence of mechanical means at hearings and evidential depositions, (2) transcription costs when appropriate, (3) costs of service of the original notice and subpoenas, (4) witness fees and expenses as provided by Iowa Code sections 622.69 and 622.72, (5) the costs of doctors’ and practitioners’ deposition testimony, provided that said costs do not exceed the amounts provided by Iowa Code sections 622.69  and 622.72, (6) the reasonable costs of obtaining no more than two doctors’ or practitioners’ reports, (7) filing fees when appropriate, (8) costs of persons reviewing health service disputes.  Costs of service of notice and subpoenas shall be paid initially to the serving person or agency by the party utilizing the service.  Expenses and fees of witnesses or of obtaining doctors’ or practitioners’ reports initially shall be paid to the witnesses, doctors or practitioners by the party on whose behalf the witness is called or by whom the report is requested.  Witness fees shall be paid in accordance with Iowa Code section 622.74.  Proof of payment of any cost shall be filed with the workers’ compensation commissioner before it is taxed.  The party initially paying the expense shall be reimbursed by the party taxed with the cost.  If the expense is unpaid, it shall be paid by the party taxed with the cost.  Costs are to be assessed at the discretion of the deputy commissioner or workers’ compensation commissioner hearing the case unless otherwise required by the rules of civil procedure governing discovery.
While a doctor or practitioner deposition testimony is limited by Iowa Code section 622.69 and 622.72, no such limitation is contained in this rule for obtaining written reports, nor is there any application of those statutes to written reports.  As recently instructed by the Iowa Supreme Court, this agency cannot ignore the plain working of its own rules.  Boehme v. Fareway Stores, Inc., 762 N.W.2d 142 (Iowa, 2009) ; Rock v. Warhank, 757 N.W.2d 670, 673 (Iowa 2008).  Therefore, the prior agency precedent set forth above shall no longer be controlling agency precedents in cases before this agency and the entire reasonable costs of doctor and practitioner’s reports may be taxed as costs pursuant to 876 IAC 4.33. 

Smith v. Monsanto, File No. 1254092 (App. October 21, 2009)

The claimant has requested $1,767.20 in cost.  (Ex. 11, pp.1-2)  Prior agency precedent of Lytle v. Hormel Corp., I-4 Iowa Indus. Comm’r Dec. 986 (App. December1985) limiting reports to $150.00 has been reversed.  I find the cost reasonable and reimbursable under the law.

ORDER

Therefore it is ordered:

That defendants shall pay permanent total disability benefits at the weekly rate of six hundred twenty-six and 46/100 dollars ($626.46) for the period of claimant’s disability commencing on February 23, 2009. 

That defendants shall pay a penalty to claimant for four hundred sixty dollars ($460.00). 

That claimant is to be reimbursed for costs as itemized in this decision of one thousand seven hundred sixty-seven and 20/100 dollars ($1,767.20) and pursuant to rule 876 IAC 4.33.  

That defendants are to be given credit for weekly benefits paid against the award of permanent total disability benefits.  

That defendants shall pay weekly benefits in a lump sum. 

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.  

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2)

Signed and filed this __22nd _____ day of April, 2010.

   __________________________







  JAMES F. ELLIOTT
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