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before the iowa workers' compensation commissioner

______________________________________________________________________



  :

MYLISHA DODGE,
  :



  :

File No. 5032411

Claimant,
  :



  :

vs.

  :



  :        
EXCEL CORPORATION/CARGILL 
  :

ALTERNATE MEDICAL CARE

MEAT SOLUTIONS,                                  :



  :


DECISION


Employer,
  :



  :       
and

  :



  :

AIG INSURANCE COMPANY OF 
  :

PENNSYLVANIA,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

Head Note No.:  2701
_____________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A. The expedited procedure of rule 876 IAC 4.48, the "alternate medical care" rule, is invoked by the claimant. 

The alternate medical care claim came on for hearing on April 26, 2010.  The proceedings were digitally recorded, which constitutes the official record of this proceeding.  By order of the Iowa Workers Compensation Commissioner, this ruling is designated final agency action.

The record consists of claimant's exhibits 1 through 7, defendants’ exhibits A through G, and the testimony of the claimant, Janelle Harbour, Jo Ann Cardwell, and Beth Whennen. 

ISSUE

The issue presented for resolution is whether the claimant is entitled to alternate medical care consisting of a transfer of the right to choose the care from defendants to claimant.  

FINDINGS OF FACT

On or about May 14, 2009, the claimant suffered an injury which arose out of and in the course of the claimant’s employment.  The injury involved a crush injury to the left foot.  Claimant was hospitalized, and given morphine.  Her foot was found to have several fractures, and she was put into a soft cast due to the swelling. 
Defendants admitted liability for the injury.  The claimant was provided treatment and was released in November 2009.  No surgery was performed.  Claimant stated her pain on a scale of one to ten was still at eight or nine when she was released.  Claimant returned to work and was assigned to the “light duty room”.  

However, claimant continued to have pain.  Eventually claimant requested and received authorization for treatment by R.D. Lee Evans, DPM, a podiatrist.  Dr. Evans ordered an EMG, and after reviewing the results, recommended surgery.  The employer, through its insurer, requested an opinion whether the surgery was causally related to the work injury.  Upon learning that Dr. Evans felt it was, the surgery was authorized and performed on April 12, 2010.

Following claimant’s foot surgery, Dr. Evans restricted her to being off work until May 1, 2010.  (Exhibit 1)  This off work order was given to Jo Ann Cardwell, one of the plant nurses.  Claimant communicated this to nurse Cardwell later on the same day as her surgery, which was performed at 6:00 a.m. 
Nurse Cardwell informed claimant she would not be off work, but would instead have to report to work daily and spend time in the light duty room, and that Cardwell would be calling Dr. Evans to discuss this with him.  (Ex. 2)  Claimant was upset by this as she hoped to recover at home as Dr. Evans ordered. 

Cardwell called Dr. Evans, than told claimant she could go home that day but would have to report back the next morning.  Claimant reported for work the next day, on crutches.  She is still on crutches yet today.  

On April 13th, claimant talked to Katie Holcomb, of the human resources department, and asked if her work restriction to be off work had been changed, and asked for a copy of the order if it had.  She was told that Dr. Evans was going to fax something to the employer, but he had not done so.  Claimant was told Dr. Evans had modified her restrictions. A patient status report dated April 16, 2010, restricts claimant to “sitting duty only, foot elevated”.  (Ex. 5)
Claimant was concerned about going to work daily as she had to be on crutches, and she testified that walking across the gravel parking lot at work was treacherous in light of numerous potholes and loose gravel.  She had already fallen once before while on crutches on May 26, 2009, shortly after her injury.  Claimant fell again on April 21, 2010, while on crutches after her surgery.  

Claimant was also upset that she was ordered by nurse Cardwell to spend all day in the light duty room.  She described this room as small, about eight feet by ten feet, with a bad smell.  She has not been given any work to do but is required to sit there all day long, every day, except for normal breaks.  She was paid her full wages, however, although she was only paid for four hours per day from April 12 to April 16, 2010.  She states that she had reported depression to Dr. Evans in her medical history, and being back in the light duty room day after day was contributing to that depression again.  She stated the nurses do not check on you all day long, and although she has asked for ice for her foot pain, she is never given any.  She also described the floor of the light duty room and elsewhere in the plant as slippery from spilled food, etc., which also presents a falling hazard to her while she is on crutches.  In addition, she is on Darvocet for pain, which makes her unsteady on her feet. 
On April 16, 2010, claimant went to Dr. Evans’ office to find out if her off work status had been changed.  Claimant stated Dr. Evans apologized, and said he had been contacted by a Cargill nurse, and although he didn’t think she should be at work, his hands were tied.  She stated Camille Voth, the nurse case manager for the insurer, arrived and before claimant was able to express her concerns to Dr. Evans, he sent her back to work with a restriction of keeping her foot elevated and on ice. 

Claimant indicated that every employee is entitled to at least four hours pay when they report to work, under a union agreement.  Claimant recently became a union steward.  
Janelle Harbour testified she is the workers’ compensation coordinator for the employer.  She related some of claimant’s history of being offered doctors by the employer in the past but claimant refusing those doctors.  Claimant requested to see Dr. Evans and the employer authorized him.  Harbour did inquire with Dr. Evans as to the causal connection of the proposed surgery to the work injury, but this inquiry did not delay the surgery.  She stated that nursing care, such as ice, was provided to workers in the light duty room and that they were checked on daily.  

She stated it was Jo Ann Cardwell, a plant nurse, that contacted Dr. Evans about changing his work restrictions after the surgery.  She stated the purpose was to “clarify” the restrictions.  This had also been discussed with Camille Voth, a nurse case manager.  It was decided that since Cargill had not used Dr. Evans before, he would be contacted to make him aware of Cargill’s light duty policy. 

She stated it is Cargill’s policy to contact doctors who have taken an employee off work to make them aware of the light duty policy and encourage a release to return to light duty work.  Harbour stated that Cargill has a lot of light duty jobs and that usually work is found within an employee’s restrictions while on light duty status.  However, she agreed no such work had been found for claimant but she did not know why. 

Jo Ann Cardwell was called to testify.  She is a plant nurse for Cargill.  She acknowledged it was she who contacted Dr. Evans about changing his restrictions for claimant.  She agreed she informed him of the Cargill light duty policy and requested claimant’s restrictions be changed to light duty rather than off work.  
Cardwell stated claimant was checked on daily while she was in the light duty room.  However, she acknowledged the daily log does not reflect that.  She stated the purpose of the light duty program was to encourage workers to come to the plant daily, to interact with their peers there, to be available for the nurses to check on them, and to encourage a return to work. 

Beth Whennen was called as a witness by claimant.  She is a former Cargill employee who also suffered a work injury.  She stated she was treated by a Dr. Carlstrom, who took her off work following a neck surgery.  She was referred to a Dr. Hansen, but the insurer, through Camille Voth, denied authorization for Dr. Hansen within a half hour of the referral.  She eventually brought an alternate care action that resulted in Dr. Hansen’s authorization.  (Ex. 6)  
Ms. Whennen agreed her alternate care action was not about restrictions, but was about choice of medical care.  In her case, Dr. Carlstrom was also asked by Cargill to change an off work restriction to light duty, but Dr. Carlstrom declined to do so as he felt she needed time off to heal.  Whennen corroborated claimant’s statement that the plant nurses never check on the light duty room workers.  She described the unclean nature of the room and its sparse furniture similar to the description given by claimant.  She stated at one time there were 11 workers in the eight foot by ten foot room.  Ms. Whennen agreed that an OSHA inspection corrected some features of the room.  This was corroborated by Ms. Harbour. 

Exhibit 7 is a “daily visit log” that confirms some of the phone calls made by Cargill nurses to Dr. Evans.  

REASONING AND CONCLUSIONS OF LAW

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening decision, October 16, 1975).

By challenging the employer’s choice of treatment – and seeking alternate care – claimant assumes the burden of proving the authorized care is unreasonable.  See Iowa Rule of Appellate Procedure 14(f)(5); Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Determining what care is reasonable under the statute is a question of fact.  Id.  The employer’s obligation turns on the question of reasonable necessity, not desirability.  Id.; Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983).  In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997), the court approvingly quoted Bowles v. Los Lunas Schools, 109 N.M. 100, 781 P.2d 1178 (App. 1989):

[T]he words “reasonable” and “adequate” appear to describe the same standard.

[The New Mexico rule] requires the employer to provide a certain standard of care and excuses the employer from any obligation to provide other services only if that standard is met.  We construe the terms "reasonable” and “adequate” as describing care that is both appropriate to the injury and sufficient to bring the worker to maximum recovery.

The commissioner is justified in ordering alternate care when employer-authorized care has not been effective and evidence shows that such care is “inferior or less extensive” than other available care requested by the employee.  Long; 528 N.W.2d at 124; Pirelli-Armstrong Tire Co.; 562 N.W.2d at 437.

Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with the medical judgment of its own treating physician.  Pote v. Mickow Corp., (Review-Reopening decision June 17, 1986).  


Claimant’s attorney clarified that claimant was not seeking a change from Dr. Evans’ care.  She is disappointed he acceded to the request to change her restrictions but she is not seeking a new doctor. Instead, claimant seeks a transfer of the choice of her medical care from defendant employer to her, because the Cargill personnel contacted Dr. Evans and persuaded him to change his restrictions. Claimant considers this highly inappropriate interference with the medical care that justifies alternative care.

The record establishes Cargill has a policy, when an employee undergoes surgery and then is taken off work by their doctor, to contact the doctor and make him or her aware of Cargill’s light duty policy.  That policy, as described by the witnesses, is to require employees to still come to work while recuperating, and spend their time in the light duty room.  If light duty work within their restrictions is available, such as paperwork, that work is assigned to them.  Otherwise the employee simply sits and passes the time. 


In this case, Cargill’s nurse Cardwell called Dr. Evans and convinced him to change claimant’s off work status to light duty.  She did more than make the doctor aware of Cargill’s light duty program; she actively urged a change in claimant’s medical restrictions.  She and Ms. Harbour stated the purpose of this policy was to encourage employees to come back to work, by requiring them to physically come to the plant, interact with fellow employees on break, etc., and to have the nursing staff help look over their recovery.


This noble sounding goal is belied by the record, which shows the light duty room is not a pleasant place, and in fact no nursing care is given to the workers there, not even ice when it is requested for pain.  The assertion that Cargill wants injured workers in the light duty room for benevolent purposes is not accepted. It is highly suspected the purpose of the light duty room is to deny injured workers the opportunity to recuperate from surgery at home.  

On the other hand, Cargill does pay full wages to workers in the light duty room, which in fact costs them more than a worker would be paid by workers’ compensation benefits if they were recovering at home.  


Whatever the motivation, it is clearly established that in this case Dr. Evans conducted surgery, then took claimant off work until May 1, 2010, to recover. Presumably he did so because in his best medical judgment, that was appropriate care for her condition. However, Cargill’s nurse Cardwell contacted Dr. Evans, pursuant to the above policy, and explained Cargill’s light duty policy, then requested a change of restrictions from off work to return to light duty.  Dr. Evans made the requested change. 


It is this intervention in the medical treatment by defendant employer that prompts claimant to seek an order of alternate medical care that transfers choice of medical care to claimant rather than employer. 


Iowa Code section 85.27 contemplates choice of medical care by the employer, not the injured worker.  However, this refers to choice of care, as in choice of doctor, and not control of the medical care.  The course of medical care is a medical decision to be made by the medical professionals, not by the employer.  

The conduct here must be examined in that light.  Was Cargill’s proactive request for a change in claimant’s restrictions an attempt to control the care instead of merely choose it?  The answer is clearly yes.  Cargill sought to change Dr. Evans’ work restrictions to accommodate their internal light duty policy of requiring even employees recuperating from surgery to check in and spend their work shift at the plant. 

The next question is whether this attempt to control the care justifies a change of medical care in the form of depriving defendants of their right to choose the care.  
An employer’s right to select the provider of medical treatment to an injured worker does not include the right to determine how an injured worker should be diagnosed, evaluated, treated, or other matters of professional medical judgment.  Shannon v. Des Moines Cold Storage, File No. 5014969, March 21, 2005.  A request to a physician to lift work restrictions is improper interference with claimant’s medical treatment. Seaman v. Keifer Built, L.L.C., No. 5023732 (Arb. Dec. May 21, 2009).

It should  be noted that the interference referred to is not the act of the employer’s representatives asking Dr. Evans about the causal connection of the surgery to the work injury.  Defendants were perfectly within their rights to inquire on this point prior to authorizing the surgery, and in this case, the inquiry did not even delay the surgery.  
Rather, the conduct that is objectionable is Cargill’s personnel pressuring the treating physician to change his medical judgment.  Claimant testified that Dr. Evans did not agree with the change in the restrictions, yet felt his hands were tied.  It can be argued that Dr. Evans could have said no, and kept his original restriction to be off work in place, but he did not.  However, claimant’s statement that Dr. Evans made the change at the insistence of the employer rather than for proper medical reasons stands unrebutted in the record.  Either party could have obtained a statement from Dr. Evans, or had him testify, as to whether claimant should be recovering from her surgery at home or whether she should instead be required to travel to work on crutches each day and sit in the light duty room, but neither did.  There is no evidence Dr. Evans, when he agreed to the change, was aware of claimant’s difficulty in going to work on crutches in a potholed parking lot or traversing a slippery floor, or the lack of medical attention such as ice for her pain, etc., that claimant testified were the egregious aspects of the Cargill light duty room.  We can only speculate what Dr. Evans would say if her were made aware of those conditions. It is doubtful nurse Cardwell highlighted them when she described the light duty program to him.  
Claimant’s attorney stated he regards Cargill’s plant nurses as medical personnel and that the undersigned has authority to order a change of care in the form of prohibiting them from contacting Dr. Evans, or perhaps prohibiting them from requiring claimant to come to work and sit in the light duty room daily.  Claimant regards the plant nurses, and their actions in this case, as part of the medical care provided to claimant.  However, the same question would be presented even if the Cargill representatives that contacted Dr. Evans and requested a change in work restrictions were non-medical personnel.  The plant nurses were not so much medical providers in this case as they were representatives of the employer carrying out a policy that blatantly interferes with the treating doctor’s medical judgment. 
A change in medical care can be ordered when employer-authorized care has not been effective and evidence shows that such care is “inferior or less extensive” than other available care requested by the employee.  In this case, the employer-authorized care in question is not the care of Dr. Evans, but rather a course of care devised and insisted upon by the employer, that is, light duty attendance under Cargill’s internal policy rather than recuperation from surgery at home as recommended by Dr. Evans.   Cargill has inserted itself into the medical decision  process and chosen for claimant a course of care that is not only ill suited for her recovery from her injury, but counter-productive to it.  

Defendants seek to continue to control claimant’s medical care in the manner in which they had done to date.  That approach is not conducive to claimant’s healing and recovery.  Claimant seeks a change in care in the form of continued authorization of Dr. Evans as the treating physician, but without interference in his medical recommendations by the employer.  


It is found that the treatment offered by defendants is not reasonably suited to treat the injury and that alternate care is granted.  Defendant employer has abused its privilege under the Code of Iowa to choose the medical care by actively interfering with that care, and inhibiting claimant’s recovery as a result.  Dr. Evans has shown himself vulnerable to undue influence over his medical judgment by the employer.  Claimant will choose her own medical care, and may continue to treat with Dr. Evans if she chooses, or she may choose another qualified medical professional to address her foot injury. Whoever provides medical treatment to claimant should clarify her appropriate work restrictions as soon as possible and communicate those restrictions to the employer, who no longer enjoys the right to interfere with them or not honor them. If claimant’s doctor says she needs to recover by being off work, that medical work restriction should be honored by the employer. 
 
It should be noted that the hearing on this petition took 3.25 hours, perhaps a record for alternate medical care hearings in this agency.  Defense counsel is to be commended for arranging numerous witnesses requested by claimant on short notice.  However, the facts compel a ruling in claimant’s favor.  Defendants, although enjoying the right to choose the doctor, cannot be allowed to then dictate the doctor’s treatment  when it comes to the care of an injured worker. 
ORDER 

Therefore it is ordered:

The claimant's petition for alternate medical care is granted as set forth in the decision above. 

Signed and filed this ___27th______ day of April, 2010.
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