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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

SILEENA HENDLEY,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                       File No. 5034232
MECHANICSVILLE NURSING and
  :

REHABILITATION,
  :



  :                 ALTERNATE MEDICAL


Employer,
  :



  :                      CARE DECISION

and

  :



  :

GALLAGHER BASSETT,
  :



  :


Insurance Carrier,
  :                 Head Note No.:  2701

Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE


This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The alternate medical care procedure of rule 876 IAC 4.48, is requested by claimant, Sileena Hendley.


The alternate medical care claim was scheduled for a telephone hearing on September 14, 2010.  The hearing was recorded by means of a digital audio recorder, which constitutes the official record.


The undersigned has been delegated the authority to issue a final agency action in this matter.  Appeal of this decision, if any, would be made by judicial review pursuant to Iowa Code chapter 17A.19.


The record consists of claimant’s testimony and defendants’ exhibits A and B, consisting of 3 pages.

ISSUE


The issue presented for resolution is whether claimant is entitled to alternate medical care she seeks namely “another physician.”
FINDINGS OF FACT


The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds:

Sileena Hendley, claimant, sustained a work injury on June 29, 2010, while employed by Mechanicsville Nursing and Rehabilitation, defendant-employer.  Claimant was seen by Theodore Koerner, M.D., authorized treating doctor.  (Claimant’s Testimony)  Claimant’s husband has accompanied her on three appointments with Dr. Koerner.  (Claimant’s Testimony)  At the first visit claimant’s husband was not present when Dr. Koerner examined her.  (Claimant’s Testimony)  At the second appointment claimant’s husband was present when Dr. Koerner examined her after she insisted he be present.  (Claimant’s Testimony)  
At the third appointment, Dr. Koerner’s nurse informed claimant that the doctor’s office had a policy that the claimant needed to have her vital signs taken and claimant be seen by the doctor without the claimant’s husband present before her husband could be present with the claimant and the doctor.  (Claimant’s Testimony, Exhibit A, page 1 and Ex. B, p.1)  Claimant telephoned her attorney and after speaking with him left Dr. Koerner’s office without being seen that day (August 24, 2010).  (Claimant’s Testimony, Ex. A, and B, pp. 1-2)

Claimant thinks Dr. Koerner has an “attitude” concerning her and his conclusion that she does not have a condition that is work related.  (Claimant’s Testimony)  At claimant’s first visit with Dr. Koerner x-rays, “nerve tests” and blood tests were done.  (Claimant’s Testimony)  Claimant testified that Dr. Koerner reached the conclusion that her condition was not work related before the x-rays and tests were done.  (Claimant’s Testimony)

Dr. Koerner thinks claimant needs to be seen to assess the effect of conservative therapy.  (Exhibit A)
CONCLUSIONS OF LAW


The issue to be resolved is whether claimant is entitled to the alternate medical care she seeks, namely to be seen by another physician. 
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Iowa Code section 85.27(4) provides, in relevant part:

For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).
“Determining what care is reasonable under the statute is a question of fact.”  Long v. Roberts Dairy Co., 528 N.W.2d 122, 123 (Iowa 1995).

Alternate care included alternate physicians when there is a breakdown in a physician/patient relationship.  Seibert v. State of Iowa, File No. 938579 (September 14, 1994); Nueone v. John Morrell & Co., File No. 1022976 (January 27, 1994); Williams v. High Rise Const., File No. 1025415 (February 24, 1993); Wallech v. FDL, File No. 1020245 (September 3, 1992) (aff’d Dist Ct June 21, 1993).


There has been a breakdown in a physician/patient relationship in this case as evidenced by the facts that claimant thinks that the authorized treating doctor has an attitude about her condition and has allegedly formed conclusions without the benefit of diagnostic test results.  On the basis of a breakdown of the physician/patient relationship claimant is entitled to alternate medical care.  Because claimant has not requested specific care by a particular physician, defendants will choose the physician.  

No determination is made in this matter whether claimant is entitled to alternate medical care because of the authorized doctor’s office policy of requiring that a patient initially be seen privately by a physician and/or whether claimant is entitled to alternate medical care because claimant disagrees with that policy.  

ORDER
THEREFORE, it is ordered:
That claimant’s petition for alternate medical care is granted and defendants shall provide care by a physician of their choosing other than Dr. Koerner.

Signed and filed this __16th ___ day of September, 2010.
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