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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

KENNETH BULECHEK,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5016185

SOUTHERN IOWA DIESEL, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

COMMERCE & INDUSTRY INS. CO.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                      Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE


Kenneth Bulechek, the claimant, seeks workers’ compensation benefits from defendants, Southern Iowa Diesel, Inc., the employer, and its insurer, Commerce & Industry Ins. Co., as a result of an injury on September 2, 2003.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard this claim on June 1, 2006.  Oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.  


Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  Following the hearing, I allowed claimant to submit an additional report from the IME physician that could not be obtained earlier concerning that physicians’ referral for neuropsychological testing and evaluation to enable her to perform the disability evaluation.  This was submitted the day following the hearing and shall be received as Claimant’s Exhibit 10.


The parties agreed to the following matters in a written hearing report submitted at hearing:


1.  On September 2, 2003, claimant received an injury arising out of and in the course of employment with Southern Iowa Diesel, Inc.


2.  Claimant is seeking healing period benefits from September 2, 2003 through March 16, 2006 and defendants agree that he was off work during this period of time. 


3.  The injury is a cause of some degree of permanent, industrial disability to the body as a whole.


4.  At the time of the alleged injury, claimant's gross rate of weekly compensation was $535.95.  Also, at that time, he was married and entitled to two exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $357.40 according to the workers’ compensation commissioner’s published rate booklet for this injury.


5.  Medical benefits are not in dispute. 


6.  Prior to hearing, defendants voluntarily paid 57 weeks of healing period benefits and 45-5/7 weeks of permanent disability benefits for this work injury.

ISSUES


At hearing, the parties submitted the following issues for determination:


I.  The extent of claimant's entitlement to healing period benefits and permanent disability benefits; and,


II.  The extent of claimant's entitlement to reimbursement for the expense of neuropsychological testing and evaluation for the purposes of an independent evaluation of disability pursuant to Iowa Code section 85.39.

FINDINGS OF FACT


In these findings, I will refer to the claimant by his first name, Kenneth, and to the defendant employer as Southern Iowa Diesel.


From my observation of their demeanor at hearing including body movements, vocal characteristics, eye contact and facial mannerisms while testifying in addition to consideration of the other evidence, I found Kenneth and his wife credible. 


Kenneth worked for Southern Iowa Diesel as a truck mechanic for about three to four years.  He never returned to work in any capacity after his work injury and was eventually terminated by Southern Iowa Diesel for being physically unfit for the job due to the imposition of permanent activity restrictions by treating physicians.  There is no dispute that his work at Southern Iowa Diesel required heavy manual labor in performing the various task in the maintenance and repair of trucks.


Prior to September 2003, Kenneth had chronic problems with neck and low back pain and received extensive care, primarily in the form of chiropractic adjustments.  (Exhibit A, B & C)  However, these problems never permanently impacted his employment, despite being required to perform heavy manual labor in many of his past jobs.  He had no physician-imposed restrictions on his physical activity prior to September 2003.  Therefore, I must conclude that claimant had no ascertainable permanent loss of earning capacity prior to September 2, 2003.


The September 2, 2003 injury occurred when a large jack Kenneth was using to lift a truck, collapsed and struck him in the face, driving him against the wall of the pit in which he was working.  He suffered a brain concussion; fracture of the bones in his face around his right eye; and the onset of pain in his left shoulder, hip and knee from striking the wall of the pit.  Over the following 12 months Kenneth received extensive medical treatment which focused on a left shoulder rotator cuff tear and impingement syndrome and extensive mental problems including postconcussive syndrome, closed head injury with cognitive deficits and mental depression.  


Kenneth’s left shoulder problems were eventually addressed by an orthopedist, Kevin Kline, D.O., with a surgical repair of the rotator cuff and a partial anterior acromioplasty.  Dr. Klein placed him at maximum medical improvement on October 4, 2004 with permanent restrictions to light to medium duty with no lifting overhead or in excess of 30 pounds.  Dr. Kline opined that claimant suffered an eight percent body as a whole permanent impairment from his shoulder injury.  (Ex. 6)


After the work injury, Kenneth began having chronic headaches, poor memory, tinnitus, light sensitivity, and sleeping problems.  He also began having emotional and anger problems.  These problems were initially addressed by a neurologist, Michael Pogel, M.D., who initially diagnosed postconcussive syndrome with frontal lobe involvement or closed head injury.  Later on, the doctor added depression to his diagnoses.  Kenneth began to improve somewhat with medication but Dr. Pogel felt that his depression should be addressed by psychiatric referral.  (Ex. 7)


Claimant’s depression and emotional problems were then addressed by Darwyn Chern, M.D., a psychiatrist beginning in January 2004.  (Ex. 4)  His diagnoses were major depressive disorder and mood disorder secondary to his head injury.  Kenneth’s symptoms reached a crisis in April 2004 when he was briefly hospitalized for suicidal thoughts when a person refused to return or pay for a skid loader Kenneth had loaned him.  


In his last report to the medical case manger, dated March 9, 2004, Dr. Pogel reported that the postconcussive syndrome was improved but that Kenneth still had significant problems and multiple somatic complaints, not the least of which was tinnitus.  He added that considering Kenneth’s age, his educational level and type of head injury, Kenneth will be unable to return to any type of meaningful employment and considered him permanently disabled.  (Ex. 7)


In June 2004, Kenneth received a neuropsychological evaluation by John Wright, Ph.D., and Natalie Denburg, Ph.D., from the Benton neuropsychology laboratory of the University of Iowa Hospitals and Clinics.  Their diagnoses agreed with those of Dr. Pogel.  From their perspective, Drs. Wright and Denburg felt that although clamant was almost at baseline in cognitive functioning, he was unable to return to work at that time due to depression.  However, they felt that the depression would not warrant long term disability and were hopeful that with treatment, he could return to similar work as a mechanic.  The opined that the depression was not “directly” related to the work injury but added that his unemployment, financial stress and his level of shoulder, hip and leg pain following his injury were contributing factors in his depression.  They recommended reevaluation in one year.  (Ex. 1)


In July 2004, Kenneth received a neurological evaluation by Anil Dhuna, M.D., at the request of the defendants’ case manager.  His diagnoses agreed with those of Dr. Pogel.  He also found Kenneth to be at his baseline cognitively.  He found the depression to be multi-factorial and not just related to the postconcussive syndrome but “appears to be related to associated stressors.”  He felt that he would need adjustments in his medication to return to work.  He left the decision about return to work up to his psychiatrist but noted that Drs. Wright and Denburg felt that he should be able to return back to his previous occupation.  (Ex. I)


In October 2004, Dr. Chern reported to the medical case manager that he had no objections from the psychiatric standpoint to Kenneth attempting some form of employment.  However, he stated that he had concerns about his cognitive capacity.  (Ex. 4)


Claimant retained a physical medicine and rehabilitation specialist, Jacqueline Stoken, D.O., in early 2006 for an independent evaluation of Kenneth’s disability.  In reviewing the medical records, Dr. Stoken noted that a one-year followup neuropsychological evaluation as recommended by Drs. Wright and Denburg on June 2, 2004 was not done by the case manager.  She then referred Kenneth back to the University of Iowa for further testing and evaluation.  (Ex. 10)


In a report dated March 16, 2006, following additional testing at the University’s neuropsychology clinic, Dr. Denburg’s diagnoses were continued cognitive disorder, major depression and postconcussive syndrome.  The doctor found Kenneth’s profile of impairment commensurate with those results that were obtained in 2004.  Dr. Denburg concluded that given the amount of time that had passed since the injury, Kenneth has residual permanent impairments related to his traumatic brain injury.  She states that although they are mild, the deficits have the potential of affecting his ability to solve problems flexibly, persevere at a task, and modulate emotion and personality.  In addition, the doctor states that Kenneth also has physical and psychological manifestations of postconcussive syndrome, involving chronic headaches, fatigue, decreased stamina, and emotional labilty, that loom large in Kenneth’s daily life.  Dr. Denburg opined that Kenneth would not be able to return to work as a mechanic, and is disabled.  (Ex. 2)


On March 23, 2006, Dr. Stoken issued her evaluation which took into consideration the views of Dr. Denburg.  Kenneth reported continued head, neck, left shoulder and left knee pain that is worsened by light, mild noise, lifting and walking.  Kenneth stated to the doctor that pain interferes moderately to severely with his physical activity, his mood, work routine, relationship with his spouse, sleep and concentration, and appetite.  He also complained of continued headaches, vision problems, nausea, hearing problems, dizziness, stomach pain, depression, sleeping problems, urinary problems and chronic fatigue.  Based upon these complaints and a review of the medical records and reports, Dr. Stoken opined that Kenneth suffered 13 percent permanent impairment to the whole person from left shoulder problems; a 29 percent permanent impairment to the whole person for the closed head injury and cognitive deficits; and an 8 percent whole body permanent impairment due to cervical injury, chronic muscle tension and posttraumatic headaches.  She further concluded that Kenneth is unable to work due to his closed head injury and resultant cognitive dysfunction.  (Ex. 3)


Based upon the views of Dr. Kline, Dr. Pogel, Dr. Denburg, and Dr. Stoken, I find that the work injury of September 2, 2003 is a cause of significant impairment to the body as a whole due to residual physical and mental impairments.  Although Kenneth’s physical impairment does not prevent a return to some form of suitable work, his mental impairment and deficits prevents a return to any gainful employment.  While initially in 2004, Dr. Dhuna, Dr. Chern, Dr. Wright and Dr. Denburg expressed hope that Kenneth may be able to return to work (except for Dr. Pogel), the most recent evaluations indicate Kenneth has not improved as hoped and Dr. Pogel was correct.  There is some ambiguity in the last report from Dr. Denburg in that she only mentions an inability to return to mechanic work, but I must agree with Dr. Stoken’s assessment.  Dr. Denburg and Dr. Wright found claimant unable to work in 2004 due to deficits they found at that time.  Dr. Denburg in March 2006 stated that Kenneth’s current profile of impairment is commensurate with the 2004 results and that the deficits have remained stable.  Consequently, while she only mentions an inability to do mechanic work in stating that Kenneth is disabled, I interpret her views as meaning that Kenneth is unable to work in any capacity.  


Defendants assert that Kenneth has returned to work in his junkyard business that he has had for many years.  I cannot agree.  According to Kenneth, who I found credible, this is largely a junk buying rather than junk selling operation.  He sells when he needs money.  This involves simply getting a bid from a car crushing company and then allowing them to do all of the work involved in crushing and hauling them away.  He states that he hires people from time to time to pick up junk but admits to occasionally doing some loading and unloading light work.  He admits to being present at the junkyard more frequently since losing his job but states that this is largely just something to do.  The operation typically shows a loss from operations.  His only significant gross earnings occurred in 2001 and 2004 when he sold junk cars to make bank payments.  Even then the amounts were less than $9,000.00.  I consider the junk operation as largely a passive investment, not a return to gainful employment.


Kenneth is now 65 years of age.  He has only an 8th or 9th grade education and no GED.  His past employment has primarily involved construction and engine/truck maintenance and repair.  He was a truck driver for many years, including four to five years operating his own trucking business.  However, he left that endeavor because he was not earning a living.  


Given Kenneth’s age, lack of education and significant employment in heavy work occupations, and lack of retraining potential, he would have an extremely difficult time finding suitable work even if he had no mental difficulties.  


At hearing, Kenneth and his wife indicated that most of the symptoms described to Drs. Denburg and Stoken continue today.  He continues to have chronic headaches, light sensitivity, tinnitus, balance problems, eye problems, left shoulder, knee and hip pain.  He has applied for work at a few places but no one has offered to employ him.  He is able to drive but only infrequently and for short distances.  Kenneth and his wife continue to complain of depression and anger problems.  He is currently receiving Social Security Retirement Benefits and has recently qualified for Medicare.


Although Kenneth remains unemployed, this is not evidence of total disability.  Kenneth has not shown that he is incapable of full-time light or sedentary work or that such work is not available to him.  Due to his retirement and receipt of Social Security Benefits, he has not searched for suitable full-time work.  Therefore, his work-related loss of earning capacity is substantially less than total.


From examination of all of the factors of industrial disability, it is found that the work injury of September 2, 2003 was a cause of a 100 percent loss of earning capacity.  


I find that the neuropsychological testing and evaluation of claimant at the University of Iowa was reasonably necessary for Dr. Stoken to provide a disability rating under the AMA Guides for the purposes of an independent medical evaluation.  The largest portion of Kenneth’s disability consists of the mental impairments evaluated by this testing and evaluation.  The fees for the testing in the amount of $1,540.00 and the evaluation by Dr. Denburg of $1,500.00 are reasonable.

CONCLUSIONS OF LAW

I.  The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).


A treating physician’s opinions are not to be given more weight than a physician who examines the claimant in anticipation of litigation as a matter of law.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404, 408 (Iowa 1994); Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192 (Iowa 1985).  


The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2)(a-t), the disability is considered a scheduled member disability and measured functionally.  If it is found that the permanent physical impairment or loss of use is to the body as a whole, the disability is unscheduled and measured industrially under Code subsection 85.34(2)(u).  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. DeLong's Sportswear, 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133; 106 N.W.2d 95, 98 (1960).

Where an injury is limited to scheduled member the loss is measured functionally, not industrially.  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983).

The courts have repeatedly stated that for those injuries limited to the schedules in Iowa Code section 85.34(2)(a-t), this agency must only consider the functional loss of the particular scheduled member involved and not the other factors which constitute an “industrial disability.”  Iowa Supreme Court decisions over the years have repeatedly cited favorably the following language in the 66 year old case of Soukup v. Shores Co., 222 Iowa 272, 277; 268 N.W. 598, 601 (1936):

[t]he legislature has definitely fixed the amount of compensation that shall be paid for specific injuries . . . and that, regardless of the education or qualifications or nature of the particular individual, or of his inability . . . to engage in employment . . . the compensation payable . . . is limited to the amount therein fixed.

Our court has even specifically upheld the constitutionality of the scheduled member compensation scheme.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404 (Iowa 1994).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method; the industrial method is used to evaluate an unscheduled disability.  Graves, 331 N.W.2d 116; Simbro v. DeLong's Sportswear 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).

When the result of an injury is loss to a scheduled member, the compensation payable is limited to that set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  "Loss of use" of a member is equivalent to "loss" of the member.  Moses v. National Union C. M. Co., 194 Iowa 819, 184 N.W. 746 (1921).  Pursuant to Iowa Code section 85.34(2)(u) the workers’ compensation commissioner may equitably prorate compensation payable in those cases wherein the loss is something less than that provided for in the schedule.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).

Evidence considered in assessing the loss of use of a particular scheduled member may entail more than a medical rating pursuant to standardized guides for evaluating permanent impairment.  A claimant's testimony and demonstration of difficulties incurred in using the injured member and medical evidence regarding general loss of use may be considered in determining the actual loss of use compensable.  Soukup, 222 Iowa 272, 268 N.W. 598.  Consideration is not given to what effect the scheduled loss has on claimant's earning capacity.  The scheduled loss system created by the legislature is presumed to include compensation for reduced capacity to labor and to earn.  Schell v. Central Engineering Co., 232 Iowa 421, 4 N.W.2d 339 (1942).

The right of a worker to receive compensation for injuries sustained which arose out of and in the course of employment is statutory.  The statute conferring this right can also fix the amount of compensation to be paid for different specific injuries, and the employee is not entitled to compensation except as provided by statute.  Soukup, 222 Iowa 272, 268 N.W. 598 (1936).

On the other hand, industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).


The parties agreed in this case that the work injury is a cause of permanent impairment to the body as a whole, a nonscheduled loss of use.  Consequently, this agency must measure claimant’s loss of earning capacity as a result of this impairment.  


Although claimant is closer to a normal retirement age than younger workers, proximity to retirement cannot be considered in assessing the extent of industrial disability.  Second Injury Fund v. Nelson, 544 N.W.2d 258 (Iowa 1995).  


A change or expected change in employee’s actual earnings is strong evidence of the extent of the change in earning capacity.  The factor should be considered and discussed in cases where the extent of industrial disability is adjudicated.  Webber v. West Side Transport, Inc., File No. 1278549 (App. December 20, 2002).


In the case sub judice, I found that claimant suffered a 100 percent loss of his earning capacity as a result of the work injury.  Such a finding entitles claimant to permanent total disability benefits as a matter of law under Iowa Code section 85.34(3), which involves weekly benefits for an indeterminate period of time extending from the date of injury and continuing for the duration of his disability.  Such benefits can last a lifetime absent a change in condition.  In this case, such benefits shall begin on the date of injury.


II.  According to Iowa Code section 85.39, this agency can order a employer to furnish to an injured worker one independent evaluation of his disability by a doctor chosen by the injured worker if there has been a previous disability evaluation by a doctor chosen by the employer.  IBP, Inc. v. Harker, 633 N.W.2d 322 (Iowa 2001).

In the case at bar, defendants do not dispute entitlement to such an exam and authorized one by Dr. Stoken.  However, they object to the added testing and evaluation at the University of Iowa.  I found that such testing was necessary in light of the recommendations made in the evaluation in June 2004.  I also found the fees charged to be reasonable.  Defendants offered no evidence that such was unnecessary.  It is said that “actions speak louder than words.”  When a licensed physician believes certain testing and evaluation is necessary, doing so manifests the physician’s opinion that the testing and evaluation being provided is reasonable.  A physician practices medicine under standards of professional competence and ethics.  Knowingly providing unreasonable care would likely violate those standards.  Actually providing care is a nonverbal manifestation that the physician considers the care actually provided to be reasonable.  A verbal expression of that professional opinion is not legally mandated in a workers' compensation proceeding to support a finding that the care provided was reasonable.  Jones v. United Gypsum, File No. 1254118 (App., May 16, 2002); Kleinman v. BMS Contract Services, Ltd., File No. 1019099 (App. September 8, 1995); McClellon v. Iowa Southern Utilities, File No. 894090 (App. January 31, 1992).  This inference also applies to the reasonableness of the fees actually charged for that treatment.  

ORDER


1.  Defendants shall pay to claimant permanent total disability benefits at the stipulated weekly rate of three hundred fifty-seven and 40/100 dollars ($357.40) from September 2, 2003 for the period of his disability.  Defendants shall receive a credit against this award for the amounts previously paid as stipulated in the hearing report as set forth above.


2.  Defendants shall reimburse claimant the sum of one thousand five hundred forty and 00/100 dollars ($1,540.00) for fees paid to the University of Iowa Hospitals and Clinics for the neuropsychological testing and the sum of one thousand five hundred and 00/100 dollars ($1,500.00) for the fees paid to Natalie Denburg, Ph.D., for her neuropsychological evaluation.


3.  Defendants shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.


4.  Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter. 


5.  Defendants shall file reports with this agency on the payment of this award pursuant to administrative rule 876 IAC 3.1.

Signed and filed this _____30th_____ day of June, 2006.

   ________________________






         LARRY P. WALSHIRE






                     DEPUTY WORKERS’ 





          COMPENSATION COMMISSIONER
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Attorney at Law
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