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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

LEOPOLDO ZAVALA,
  :



  :


Claimant,
  :          
File No.  5033035


  :

vs.

  :



  :      

      A P P E A L 

TYSON FRESH MEATS,
  :



  :                      D E C I S I O N


Employer,
  :


Self-Insured,
  :


Defendant.
  :          Head Note Nos.: 1702, 1803
___________________________________________________________________


Upon written delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, I render this decision as a final agency decision on behalf of the Iowa workers’ compensation commissioner.

The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

Claimant's treating physicians state claimant has no ratable impairment, apparently under the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  Even if their opinions in this regard were accepted, the absence of ratable impairment under the Guides is not dispositive on the issue of loss of earning capacity.  Claimant had a valid functional capacity evaluation after September 10, 2009 work injury, with a resulting recommendation that he rarely lift 25 pounds and occasionally lift 15 pounds.  Those recommended restrictions are substantially more stringent than the restrictions of a 35 pound maximum lift and a 25 pound frequent lift imposed after claimant's 2002 low back injury with this employer. 

 Additionally, claimant’s restrictions definitely preclude his doing two of the four jobs he has held in the plant.  He had difficulty performing a third job and voluntarily returned to his fourth plant job, which apparently is the only one of his past jobs for the employer that he can comfortably continue to perform with his injury related symptoms. The record contains no evidence of other plant jobs that might be available to claimant.  This substantial loss of jobs within the plant is direct evidence that claimant has significant industrial loss as a result of his 2009 injury that significantly hinders his ability to compete for work in the general labor market.  

Defendant shall pay the costs of the appeal, including the preparation of the hearing transcript.
Signed and filed this 9th day of April, 2013.
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