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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

DEBORAH HOFFMAN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :               File Nos. 5048614, 5048615
QUALICENTERS SIOUX CITY, LLC,
  : 

d/b/a FRESENIUS MEDICAL CARE 
  :

MIDWEST DIALYSIS,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

AMERICAN CASUALTY COMPANY
  :

OF READING, PA,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.: 1803
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Deborah Hoffman, has filed petitions in arbitration and seeks workers’ compensation benefits from Qualicenters Sioux City, LLC, employer, and American Casualty Company of Reading, Pennsylvania, insurance carrier defendants.
This matter was heard by Deputy Workers’ Compensation Commissioner Ron Pohlman on October 8, 2014 at Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1-21; defendants’ exhibits A-D as well as the testimony of the claimant and Joslyn Benstead.
ISSUES

The parties submitted the following issues:
For File No. 5048614:

1. Whether the injury of February 15, 2012 was the cause of any permanent disability;

2. The extent of claimant’s entitlement to permanent partial disability benefits and the nature of that permanent disability, if any;

3. The commencement date for the payment of permanent partial disability benefits;

4. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27; and

5. Whether the claimant is entitled to alternate medical care pursuant to Iowa Code section 85.27.

For File No. 5048615:

1. Whether the injury of February 4, 2013 was the cause of any disability;
2. The extent of claimant’s entitlement to permanent partial disability benefits and the nature of that permanent disability, if any;

3. The commencement date for the payment of permanent partial disability benefits;

4. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27; and

5. Whether the claimant is entitled to alternate medical care pursuant to Iowa Code section 85.27.

FINDINGS OF FACT
The undersigned having considered all of the testimony and evidence in the record finds:
The claimant at the time of the hearing was 59 years old.  She is a high school graduate and has a Bachelor of Science degree in nursing.  She has worked as a nurse since 1975 and has been employed as a dialysis nurse by Fresenius Medical Care for 24 years.  She typically works 30-36 hours per week with three 12-13-hour shifts per week.  She has been off of work on medical leave for reasons unrelated to the work injuries in this case since 2014.  

On February 15, 2012 the claimant slipped on a plastic cap and fell to the floor at work.  She landed on her right side hitting her hip, back, and right leg.  She was transported to the emergency room by her husband where she was complaining of pain in her right leg mostly in her hip and also around the knee.  X-rays of her pelvis and right hip showed no pelvic fracture and no fractures or dislocations involving the right hip.  See Exhibit 1, page 3.  An x-ray of the right knee showed a proximal fibula fracture with minimal displacement.  See Exhibit 1, page 6.  The claimant was treated with hydrocodone, crutches, and a long leg splint and released to go home.  She was referred to Ryan Meis, M.D., an orthopedic specialist.  On February 28, 2012 the claimant saw Dr. Meis’ physician’s assistant, Nichole Friessen, PA who noted that the claimant stated the pain in her hip and groin had now resolved and that she was just having pain localized to the lateral aspect of her knee and that she denied numbness or tingling in the right lower extremity.  See Exhibit 3, page 1.  Friessen documented the claimant had no backache and that her hip roll test was negative.
On March 8, 2012 the claimant had an MRI, which showed a virtually nondisplaced fracture of the fibular head, a contusion at anteromedial tibial plateau and anteromedial femoral condyle as well as joint effusion and a popliteal cyst.  See Exhibit 4, page 1.  

On March 11, 2012 the claimant returned to Dr. Meis for a followup.  At that time she was complaining of pain in her right leg with pain in the low back and occasionally in her hip.  However, gentle range of motion of the hip did not reveal substantial pain.  See Exhibit 3, page 10.  The claimant was prescribed and attended physical therapy in March, April, and one more time in July 2012.  The physical therapy notes do not reference back or hip pain.
The claimant continued to have some leg complaints and requested a second opinion.  She was sent to see Douglas Martin, M.D. on June 21, 2012.  Dr. Martin noted the claimant’s current complaints:

Her current complaints are of right leg weakness, and some intermittent toe numbness.  Thinking that perhaps this was a common peroneal nerve problem, I had her specifically trace where this is.  However, I think it is fairly clear this is not what the problem is, given her symptoms.

(Exhibit 6, page 53)

Dr. Martin’s assessment and plan were:

A:

   (1) History of right proximal fibular fracture with questionable LCL injury

   (2) Persistent right lower extremity weakness symptoms and toe paresthesias

P:  I think it is not necessarily unreasonable to think that this would take a little bit longer than normal, with respect to resolution, given this lady’s risk factories [sic] or co-morbidities.  She is elderly.  She is long-term Prednisone, and she carries a diagnosis of sarcoidosis.  These are all hurdles and reasons as to why she may have had a little bit of a delayed recovery-type of situation.

We discussed with her the fact that we can maximize her physical therapy and rehab.  One thought that I had, that apparently has not been entertained, is working with a balance board on proprioception, as we typically do with individuals with severe ankle sprains.  I think that would help this lady out quite a bit.  That is not to say that we should ignore strengthening, because I think that is something that needs to continue to be done.  I think the focus here with regards to the rehab efforts would be more from a rehabilitative endurance standpoint than necessarily anything else, at this point.

(Ex. 6, p. 54) 

Claimant attended some more physical therapy and returned to Dr. Martin on July 13, 2012.  The claimant was still having problems trying to work an eight-hour day but was doing the best she could.  Dr. Martin discontinued formal physical therapy and noted the claimant had reached maximum medical improvement.  He wanted the claimant to return progressively to work starting with a six-hour day and adding two hours every week until the claimant was back at 12 hours per day.  See Exhibit 6, page 8.  Dr. Martin opined on July 24, 2012 that the claimant had sustained no permanent impairment.  See Exhibit 6, page 12.  Dr. Martin opined that the claimant’s back complaints of which he had become recently aware were unrelated to the work injury.  See Exhibit 6, page 13.
The claimant then went to her personal physician, Michael Hattan, M.D. on July 30, 2012.  Dr. Hattan’s notes of that visit reflect no complaint of back pain and no numbness, tingling, or weakness.  Dr. Hattan examined the claimant’s lumbosacral spine and found no tenderness to palpation, no pain, no swelling, edema, erythema.  See Exhibit 9, page 3.  Further, he noted normal lumbosacral spine movements and normal sensation.  See Exhibit 9, page 3.  The straight leg test was positive on the right, and Dr. Hattan diagnosed sciatica.  See Exhibit 9, pages 3, 4.  
On October 29, 2012 the claimant saw Robin Epp, M.D. for an independent medical evaluation at her attorney’s request.  Dr. Epp diagnosed lumbosacral pain with right lower extremity paresthesias after a fall and causally connected the back pain to the injury of February 15, 2012:

Regarding the low back pain, it is my opinion that this is also directly and causally related to the fall that she took on or about February 15, 2012.  This is also due to the fact that the mechanism of injury is consistent with her current complaints.  She complained that the mechanism of injury is consistent with her current complaints.  She complained of low back pain and right hip pain at the initial evaluation and this pain persisted.  She also denies any immediate previous history of any low back pain.  She does have a remote history of left-sided low back pain and sciatic pain in 2009.  However, this improved with conservative treatment.  She also has a remote history of a lumbosacral strain in 1996 with no radicular complaints.  There is no history, however, of any right-sided radicular-type complaints or low back pain.  Ms. Hoffman noted low back pain with right radicular complaints immediately after the fall, however, with the fracture, these complaints were essentially ignored.  Of note, the back and hip pain that she describes was initially documented in the emergency room by both the nurse and physician that evaluated her.  Unfortunately, due to the fracture, these complaints were essentially ignored thereafter.

(Ex. 10, p.p. 6, 7) 
Dr. Epp had recommendations for further medical care for the lumbar spine including an MRI and thus did not believe that the claimant was at maximum medical improvement unless she chose not to pursue those recommendations.  If she did not pursue those recommendations Dr. Epp would place the claimant at maximum medical improvement on July 24, 2012.  Dr. Epp opined that the claimant had permanent impairment:

Using Section 15.2 on page 379, the most appropriate method for assessment of the lumbar spine is the DRE Method.  Turning to Table 15-3 on page 384, she will be placed into DRE Lumbar Category III, with 10% impairment of the whole person due to sensory loss in a dermatomal distribution.
No ratable impairment exists for the fibular head fracture.  However, for arthritic changes in the knee according to Table 17-31 on page 544, she can be assigned 7% lower extremity impairment.  This is converted to 3% whole person impairment using Table 17-3 on page 527.

Using the Combined Values Chart on page 604, 10% whole person impairment (for the back) is combined with 3% whole person impairment for a total of 13% whole person impairment.

(Ex. 10, p. 7)

On February 4, 2013 the claimant was working her regular duties.  She lifted a jug of potassium bath to set up a dialysis machine and heard a popping sound and developed pain in her low back that shot down the back of her leg.  She reported this injury to the clinic manager and was referred to Dr. Cassens.  Dr. Cassens saw the claimant on February 5, 2013.  An x-ray at that time of the claimant’s lumbar spine showed no fracture or dislocation.  Dr. Cassens diagnosed a lumbar spinal strain and prescribed medication and a ten-pound lifting limit.  By February 13, 2013 Dr. Cassens noted the claimant was improving and that there was no radicular pain bilaterally.  He raised the claimant’s lifting restriction to 15 pounds.  See Exhibit 12, page 5.  
On February 28, 2013 the claimant complained to Dr. Cassens that her symptoms had worsened and that she now had radicular symptoms.  Dr. Cassens recommended an MRI and brought the claimant’s restrictions back down to ten pounds.

On March 27, 2013 the claimant saw Eric Phillips, M.D. who also ordered an MRI that revealed a right lateral annular tear and small effusions of both facets at L4-L5; a 1 centimeter synovial cyst projecting posteriorly off of the right facet joint.  See Exhibit 4, page 2.  Dr. Phillips opined the claimant was not surgical and recommended conservative care.  The claimant eventually returned to Dr. Cassens for further conservative care who placed the claimant at maximum medical improvement on July 9, 2013 and released her to return to work with no restrictions.  See Exhibit 12, page 27.  
The claimant returned to Dr. Hattan on August 27, 2013 with low back pain and numbness in her bilateral legs.  Dr. Hattan ordered an MRI, which was performed on September 5, 2013, which revealed mild lumbar spondylosis and degenerative changes mostly of facet arthropathy.  See Exhibit 4, page 4.  Dr. Neiman, the radiologist reviewing the report, noted that the previously mentioned annular tear at L4-L5 was not seen in this MRI.  He also noted that the cyst at L5-S1 was not seen.  See Exhibit 4, page 5.

January 7, 2014 the claimant returned to Dr. Epp for an independent medical evaluation regarding the February 4, 2013 injury.  Dr. Epp, now known as Dr. Sassman, diagnosed the claimant with low back pain and left lower extremity radicular symptoms.  Interestingly, Dr. Sassman stated “she had some remote history of back injuries and [sic] 1996 and 2009, the symptoms at those times resolved and she has no history of ongoing back complaints until the injury in question on February 4, 2013.”  (Ex. 10, p. 17)  Dr. Sassman assigned a 15 percent whole person impairment and recommended restrictions.  See Exhibit 10, page 19.  

On August 20, 2014 Dean Wampler, M.D. issued a records review report at defendants’ request because claimant refused to attend an appointment with Dr. Wampler.  Dr. Wampler agreed with the opinions of Drs. Martin, Cassens, and Phillips that the claimant did not sustain a back or hip injury at the time of her fall on February 15, 2012.

The claimant testified that she wants care for her low back pain and that she has no physician treating her at this time.  She does plan to continue her employment until she is able to retire.
The claimant’s supervisor, Ms. Benstead, noted that the claimant is able to perform her regular duties now, that she does assessments, medications, charting on the computer, and wiping down of machines and chairs.  The claimant’s job in her estimation involves a lot of walking around and sitting but not much standing.  She has not observed the claimant walking as though she is out of balance, and the claimant gets assistance with lifting jugs now at the direction of the employer.  She considers the claimant to be a good employee.
REASONING AND CONCLUSIONS OF LAW

For File No. 5048614:
The first issue in this file is whether the injury of February 15, 2012 was the cause of any permanent disability and the nature of that permanent disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The claimant alleges that she sustained a back injury in addition to the injury to her right knee.  The greater weight of evidence in this record does not establish that.  X-rays at the time of the injury ruled out fractures to her pelvis or her hip, which might have brought this into a body as a whole injury.  The claimant did not present to her medical providers with back complaints after her work injury through June of 2012.  Dr. Epp’s opinion is of no value because it is contradicted by her own statement in her second IME report.

The next question is whether the claimant has any permanent impairment in her right lower extremity.  The only physician that opines that the claimant has any permanent impairment in her right lower extremity is Dr. Epp or Dr. Sassman.  The undersigned cannot give weight to Dr. Epp’s opinion with respect to whether the claimant has a permanent impairment there because her opinion has proven to be unreliable.  In 2012 she notes the claimant has back problems in her opinion, and then in 2014 notes that the claimant had no history of back problems after 2009.  Certainly a physician hired as an expert to provide an opinion on causation and permanent impairment should be expected to be accurate with respect to those issues.  The greater weight of evidence does not support the claimant’s contention that she sustained permanent impairment as a result of the February 15, 2012 work injury.  She is entitled to nothing further for this file.
For File No. 5048615:

The first issue in this case is whether the claimant sustained any disability as a result of the February 4, 2013 work injury.

The citations of law relevant to this issue were already set out in the previous file, so they will not be repeated.

The record indicates that the claimant had a temporary exacerbation of pain in her lumbar spine.  One MRI indicates that the claimant might have had an annular tear, and a second MRI indicates that such is not present.  Dr. Epp’s opinion regarding this back injury has been rejected for reasons set out in the analysis of the previous file.  The other physicians who have treated the claimant for this injury have opined that the claimant has not sustained any permanent impairment or restrictions that can be attributed to that work injury.  The claimant has not established that she sustained any permanent disability as a result of the February 4, 2013 work injury.  Nor has she established that this injury requires any ongoing medical care or treatment.  The claimant shall take nothing further for this file.
ORDER

THEREFORE IT IS ORDERED:
The claimant shall take nothing further for either file.

Costs of this action are taxed to the claimant pursuant to rule 876 IAC 4.33.

Signed and filed this ____21st_______ day of January, 2015.
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Suzan E. Boden

Attorney at Law 

613 Pierce St.

PO Box 1557

Sioux City, IA  51102

sboden@siouxcitylawyers.net
Craig D. Finch

Attorney at Law

2700 Westown Pkwy., Ste. 170

West Des Moines, IA  50266
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RRP/sam

      RON POHLMAN�             DEPUTY WORKERS’�    COMPENSATION COMMISSIONER








8 IF  = 9 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


