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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

RICHARD GEAR,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File No. 5009236

HUBBELL REALTY,
  :



  :     A R B I T R A T I O N


Employer,
  :



  :        D E C I S I O N

and

  :



  :

TRAVELERS INSURANCE CO.,
  :



  :


Insurance Carrier,
  :                              HEAD NOTE NO:  1803


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE 


Claimant, Richard Gear, filed a petition in arbitration seeking workers' compensation benefits from Hubbell Realty (Hubbell), employer, and Travelers Insurance Company, insurer, defendants, as a result of an injury he sustained on April 16, 1998 that arose out of and in the course of employment. 


This case was heard by deputy workers' compensation commissioner, James F. Christenson, on November 16, 2004 in Des Moines, Iowa.  The record consists of joint exhibits 1 through 12, and the testimony of claimant and Clifford Whitlatch.  

ISSUE 


The parties submitted the following issue for determination:  

The extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).

FINDINGS OF FACT 


The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:


Claimant was 53 years old at the time of the hearing.  Claimant left high school in the 10th grade and joined the Marines.  Claimant obtained his GED while in the service.  Claimant served in the Marines from 1968 through 1972 in a motor transport unit.  He received an honorable discharge.  Claimant received a two‑year degree from the National Education Center for electronics engineering in 1988.  He testified this degree was not marketable.  Claimant has also taken refrigeration classes at Des Moines Area Community College and has certifications from the Building Owners and Maintenance Institute.  


Claimant has worked as a gas station attendant, a cashier in a grocery store, done construction and masonry and worked for a manufacturer making wiring harnesses.  


Claimant began working at Hubbell in June 1992 in building maintenance.  Hubbell owns residential and commercial properties.  Claimant’s job duties include, but were not limited to, changing lights, repairing plumbing, repairing electrical switches, snow removal, purchasing equipment, maintaining boilers, and general repair.  Claimant testified his job duties changed depending upon which Hubbell properties he was assigned to work.  (Exhibit 7) 


Claimant testified that on April 16, 1998, he and another employee were cleaning the demolition of an interior wall at a Hubbell property.  Claimant testified he was trying to remove a pipe when he fell through a hole in the floor.  Claimant testified he believed he fell approximately 13 feet and landed on his left side.  Claimant testified he called for an ambulance and was taken to an emergency ward at Iowa Methodist Hospital.  


Claimant was diagnosed as having a left acetabular fracture.  (Ex. 3)  On May 17, 1998, claimant underwent an acetabular open reduction and internal fixation performed by Matthew Weresh, M.D.  (Ex. 3, pp. 32 through 34)  Claimant testified he spent approximately four to five days in the hospital recovering from his surgery.  


On June 2, 1998, claimant returned for follow-up with Dr. Weresh.  Notes indicate claimant was progressing well regarding his hip fracture but complained of tenderness in his scrotum and groin.  Claimant was referred to John Bardole, M.D., urologist, to evaluate his symptoms.  


In a letter dated June 23, 1998, Dr. Bardole indicated claimant’s problems with his prostate and genitals were either secondary to a placement of a Foley catheter or potentially due to nerve damage from his fall.  Dr. Bardole found claimant’s prostate problems related to his injury.  (Ex. 2, p. 23)  


Claimant testified he returned to work on light duty approximately three months after his accident.  In a September 18, 1998 follow-up exam with Dr. Weresh, notes indicate claimant had pain while at work.  X-rays showed flattening of the femoral head.  Claimant was diagnosed as having posttraumatic arthritis in his left hip with probable avascular necrosis or head contusion with flattening and incongruity of the femoral head.  Dr. Weresh indicated claimant would have a limited lifetime to the femoral head of his hip.  Dr. Weresh noted that once claimant’s pain became too severe, claimant would require a hip replacement.  (Ex. 1, pp. 4 through 5) 


On September 18, 1998, Dr. Weresh also wrote to claimant’s supervisor, Teresa Lofredo.  Dr. Weresh indicated he believed claimant ultimately would require a hip replacement.  He also asked Ms. Lofredo to work with claimant to make his job less active to help extend the life of his hip and limit the progression of his arthritis.  (Ex. 1, p. 20)  


A follow-up exam on December 4, 1998 found claimant had continued pain with his left hip.  Notes indicate claimant was very compliant and diligent with exercises.  Dr. Weresh noted:  “I think Richard is managing this very well, and he is one of the most compliant patients I have ever seen as far as doing his exercises and having a drive to return to normal activity.”  (Ex. 1, p. 6)  Dr. Weresh gave claimant work restrictions of no snow shoveling or high impact activities.  (Ex. 1, pp. 5 through 6)  


Claimant returned for follow-up exams with Dr. Weresh regarding his hip throughout the first half of 1999.  In an exam on April 16, 1999, claimant complained of problems in his rectum and prostate.  Claimant was diagnosed as having a left acetabular fracture with posttraumatic arthritis.  Claimant’s arthritis was determined to be work related.  (Ex. 1, pp. 7 through 8)  


In a letter dated June 30, 1999, Steven Rosenberg, M.D. diagnosed claimant with chronic non-bacterial prostatitis causally connected to his injury.  (Ex. 3, p. 24)  


On June 2, 1999, claimant was found by Dr. Weresh to have a 10 percent permanent partial impairment to the body as a whole as a result of his fractured hip.  (Ex. 1, p. 9)  In a letter dated January 1, 2000 to claimant’s counsel, Dr. Rosenberg opined claimant had a 12 percent permanent partial impairment for his chronic prostatitis and 2 percent for his urethral injury.  Dr. Rosenberg opined that this resulted in a combined value of 14 percent permanent partial impairment to the body as a whole.  (Ex. 2, p. 25) 


Claimant continued to return to Dr. Weresh for follow-up exams from 2000 to 2003.  Notes from this period indicate claimant’s desire to exercise to increase his functional abilities.  (Ex. 1, pp. 11 through 17)  On April 6, 2001, claimant returned to treat with Dr. Weresh with complaints of lower back pain from work.  Dr. Weresh approved claimant seeking chiropractic care and physical therapy for this pain.  He also found claimant’s lower back pain was causally related to his injury of April 16, 1998.  (Ex. 1, pp. 13 through 14)  Records from 2001 through 2003 note Dr. Weresh thought ultimately claimant would need to have a hip replacement.  (Ex. 1, pp. 15 through 16)  On February 14, 2003, Dr. Weresh increased claimant’s permanent partial impairment to 20 percent to the body as a whole because claimant had no significant cartilage remaining.  (Ex. 1, p. 17) 


Claimant testified his employer tried to accommodate his restrictions but his job with Hubbell required claimant to work outside of his restrictions.  Claimant testified Dr. Weresh told him to do what he could to extend the life of his natural hip before hip replacement was necessary. 


Claimant testified that in May 2003 he was laid off from his job with Hubbell.  Records indicate claimant’s last day of work was May 14, 2003.  (Ex. B, pp. 49 through 51)  Claimant testified he believed he would still be working for Hubbell if he had not been laid off.  He testified he usually worked an eight-hour day with Hubbell until he was laid off.  


Claimant testified he looked for work at Menards, Lowe’s and Home Depot.  He testified he also looked for work in light construction and at convenience stores.  He testified he received no interviews due to his job restrictions.  Claimant testified he earned money helping a former Hubbell employee, who contracted with Hubbell to do light construction.  Records indicate claimant received approximately $7,000.00 for 2003 working with Todd Patterson in Mr. Patterson’s light construction business.  (Ex. 6, p. 45)


Claimant testified he ultimately formed his own company called All Trades Construction (All Trades).  Claimant testified All Trades did drywall repair, painting, irrigation repair, cleanup, and some remodeling.  Claimant testified he does not advertise and he gets work by word of mouth.  Claimant estimated that approximately 90 percent of his work for his business for 2004 was with Hubbell.  Claimant testified he initially bid for jobs with Hubbell but is now paid at a flat rate depending upon the nature of the work performed. 


Claimant’s profit/loss sheet for All Trades indicates his company had total income of $33,176.65 and that he personally netted $19,600.84.  Claimant testified that approximately $5,000.00 to $7,000.00 of his company’s profits in 2004 were for clients other than Hubbell.  Claimant testified that records from Hubbell, indicating his company had invoiced Hubbell for approximately $40,000.00 worth of work were probably accurate.  Claimant testified he did not know why his profit/loss summary indicates total income for All Trades less than the amount invoiced Hubbell.  Claimant testified he believed he only netted approximately $19,000.00 for 2004 from his work with All Trades.  (Ex. 9)


Claimant testified he has permanent work restrictions of no snow removal, no lifting over 15 pounds, limited work on his feet and no ladder work.  He testified he can usually work within these restrictions while with All Trades.  He testified he works approximately 20 to 25 hours per week with All Trades.  Claimant testified he cannot work more hours because of hip pain and his prostatitis.  Claimant testified that when his prostate flares up, he gets a burning sensation that runs from his rectum to his penis.  Claimant testified that when he gets a flare-up of his prostate problems, which occurs every two weeks, all he can do is lie down for a few days.  Claimant testified that when his prostate flares up, it is more debilitating than problems he has with his hip.  


Claimant testified he used to run, bike, fish, hunt and go on family vacations.  He testified that because of his injury he can no longer run, bike or hunt.  He testified that he has limited his fishing and often has flare-ups of his prostate when he goes on family vacations.  


Claimant testified he takes Urised, Darvocet, Ultram, and Hydrocodone daily for his hip and prostatitis.  He testified he also occasionally needs to take antibiotics when his prostate flares up.  


In his last full year with Hubbell, claimant earned approximately $31,000.00.  In 2003, claimant earned approximately $20,000.00 with Hubbell and approximately $7,000.00 with Todd Patterson.  (Ex. 6, pp. 44 through 45) 


Clifford Whitlatch testified that he is an operations manager for Hubbell.  He testified that one of his job duties is to oversee contracts for property management with Hubbell.  Mr. Whitlatch testified he hired claimant for Hubbell and is very familiar with claimant’s work.  


Mr. Whitlatch testified claimant performed good quality work as both an employee for Hubbell and as an independent contractor.  Mr. Whitlatch testified that as of October 31, 2004, All Trades had invoiced Hubbell for $40,727.55 for work in 2004.  He testified claimant has told him that his pain affects what kind of work claimant can do, and how long he can work.  

CONCLUSIONS OF LAW 


The only issue to be discussed is the extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant was 53 years old at the time of hearing.  He has a GED.  He has a degree in electronics engineering that has not been marketable.  He also has taken refrigeration classes at DMACC and has some certifications through the Building Owners and Maintenance Institute.  

Claimant has sustained a 20 percent permanent partial impairment to the body as a whole as a result of his hip fracture.  Claimant has also sustained a 14 percent permanent partial impairment to the body as a whole as a result of his chronic prostatitis and his urethral injury.  He has permanent restrictions of no shoveling, no lifting over 15 pounds, no ladder use and is limited in the amount of time he can stand or walk.  Claimant earned approximately $31,000.00 in his last full year of employment with Hubbell.  He has been able to net approximately $19,000.00 of income for himself in his own business.  Claimant testified that he is limited to working 20 to 25 hours a week as a result of his physical difficulties.  The evidence indicates claimant could earn more as a private contractor, if his injuries did not limit the extent or type of work he can now perform.  

Claimant worked for Hubbell for approximately five years after his injury until he was laid off in 2003.  Claimant testified he believes he would still be working for Hubbell if he had not been laid off.  However, the evidentiary record also indicates that Hubbell attempted to accommodate claimant’s restrictions and that claimant frequently worked outside his work restrictions following his injury.  Claimant attempted to find work with numerous other employers but was not given an interview due to his job restrictions.  Claimant has been able to earn income following his lay-off from Hubbell only because he is a highly motivated individual, as repeatedly evidenced by the medical records of Dr. Weresh, and because of his past employment relationship with Hubbell.  Were it not for these factors, it is quite possible claimant would be found to be permanently and totally disabled.  

When all relevant factors are examined, claimant has a 70 percent loss of earning capacity or an industrial disability as a result of injury of April 16, 1998.  Claimant is entitled to 350 weeks of permanent partial disability benefits.  

ORDER 


THEREFORE, IT IS ORDERED: 


That defendants shall pay claimant three hundred fifty (350) weeks of permanent partial disability benefits at the rate of three hundred fifty-four dollars ($354.00) a week from October 6, 1998. 


That defendants shall pay accrued weekly benefits in a lump sum.


That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 


That defendants shall be credited for benefits previously paid.  


That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2) and that defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33.  

Signed and filed this ____29th_____ day of November, 2004.

   ________________________





                   JAMES F. CHRISTENSON.





        DEPUTY WORKERS’ COMPENSATION






              COMMISSIONER
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Mr. Fredd J. Haas

Attorney at Law

5001 SW 9TH ST

Des Moines, IA  50315-4502

Mr. John E. Swanson  

Attorney at Law

218 – 6TH Ave., Fl 8

Des Moines, IA  50309-4008
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