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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RICHARD NEILL,
  :



  :

   File No. 5022699
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  :



  :

vs.

  :



  :                  
  A R B I T R A T I O N        

LEAR CORPORATION,
  :



  :

      D E C I S I O N                      


Employer,
  :


Self-Insured,
  :                           



  :

SECOND INJURY FUND OF IOWA,
  :



  :
Head Note No.:  1402.40; 1802; 1803

Defendants.
  :                 

      1803.1; 3202
______________________________________________________________________

STATEMENT OF THE CASE

Richard Neill, claimant, filed a petition in arbitration seeking workers’ compensation benefits from Lear Corporation, self-insured employer, and the Second Injury Fund of Iowa, as a result of an injury he allegedly sustained on June 11, 2003, that allegedly arose out of and in the course of his employment.  This case was heard and fully submitted in Des Moines, Iowa, on May 22, 2009.  The evidence in this case consists of the testimony of claimant, Donna Neill, claimant’s wife, and Rick Innis, formerly human resource manager for Lear Corporation, and claimant’s exhibits 1 through 24, 26 through 27, 29 through 30, 32 through 36 and 39 through 44, defendant’s exhibits A through I and defendant, Second Injury Fund of Iowa’s exhibits AA, CC, and EE through JJ.
ISSUES

Whether the alleged injury is a cause of temporary disability for the periods August 29, 2003 through January 18, 2004 and May 1, 2005 through August 21, 2005;

Whether the alleged disability is a scheduled member disability or an unscheduled disability;

The extent of claimant’s disability;

Whether claimant is entitled to Second Injury Fund benefits and, if so, the amount of benefits.

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds that:

Richard Neill, claimant, was born in 1950 making him 58 years old at the time of the evidentiary hearing.  (Claimant’s testimony)  He is a high school graduate and has taken several technical courses.  (Exhibit 19;  Ex. 8;  Ex. 22; Ex. 24, page 1;Ex. 32; Ex. 6; Exhibit E, page 36; Exhibit CC, page 2)  He was in the U.S. Navy September 1969 through December 1971 where he was trained as an electrician’s mate.  (Claimant’s testimony; Ex. 22; Ex. E, p. 36; Ex. 24, p. 1)  Claimant’s work history includes working from 1974 to 2001 as tool superintendent, machinist, inspector, trainer, truck driver, and building maintenance supervisor at Gardner Denver Company (hereinafter Gardner Denver).  (Ex. 19, pp. 3-4; Ex. 22; Ex. 32, p. 7; Ex. E, p. 36)  He last earned $70,000.00 at that job.  (Ex. 19, p. 4; Ex. D, p. 30; Ex. CC, p. 4)  He left that job when the business closed.  (Ex. 19, p. 4)  Prior to 2002 claimant also worked at customizing and repairing motorcycles, as a supervisor at tool and die companies, as a semi truck driver and as a charter coach driver.  (Ex. E, pp. 34-36)

Claimant began working for Lear Corporation, defendant-employer, (hereinafter Lear Corporation) effective June 7, 2002 as a finish operator earning $12.51 per hour.  (Ex. 27, pp. 2-4)  The job of finish operator required, among other things that claimant stand 8-12 hours a day on cement, tolerate repetitive gripping of hand tools and lifting a maximum of 20-30 pounds frequently.  (Ex. 26)  Claimant took a physical on June 12, 2002, that indicated he was able to work without restrictions.  (Ex. 23, pp. 1-2)  He bid into the full-time job of service person and effective September 9, 2002, began doing that job at a pay of $13.10 per hour.  (Ex. 27, p. 4)  Effective December 10, 2002, claimant’s rate of pay was increased to $13.52 per hour.  (Ex. 27, p. 5)  On January 6, 2003, claimant began the job of maintenance supervisor, “Band 2” at Lear Corporation with an annual salary of $41,000.00.  (Ex. 27, p. 1; Ex. A, p. 1)

On March 18, 2003, claimant was seen by Mark Giovanelli, D.O., with a complaint of an abrupt onset of pain in the right knee two days prior noting no prior injury and the doctor sent him to the hospital for a DVT (understood to be a deep venous thrombosis) check.  (Ex. GG, p. 1)  A DVT check on March 18, 2003, showed no evidence of deep venous thrombosis.  (Ex. 2, p. 1)  On March 19, 2003, Dr. Giovanelli made an assessment of chronic knee sprain and strain and knee pain and ordered x-rays.  (Ex. GG, p. 1)  X-rays taken on March 19, 2003, of the right knee were negative.  (Ex. 2, p. 2)  Dr. Giovanelli made an assessment of chronic knee pain on April 4, 2003, and ordered an MRI.  (Ex. 2, p. 3; Ex. GG, p. 2)  The MRI was done on April 7, 2003, and was interpreted as showing a complex tear of the posterior horn and body of the medial meniscus and on April 9, 2003, Dr. Giovanelli referred claimant to Mark Mysnk, M.D. at The Steindler Orthopedic Clinic.  (Ex. 2, p. 3; Ex. GG, pp. 2-3)

Dr. Mysnk saw claimant on April 16, 2003, made a diagnosis of right knee medial meniscal tear and discussed options of medication or surgery and they decided on surgery.  (Ex. 3, p. 1)  On April 24, 2003, Dr. Mysnk performed surgery consisting of right knee arthroscopy, partial medial and lateral meniscectomies, and shaving the patella.  (Ex. 2, p. 5)  Dr. Mysnk’s post-operative diagnosis was right knee medial and lateral meniscal tear and chondromalacia of the patella.  (Ex. 2, p. 5)

Claimant’s annual salary at Lear Corporation was increased to $41,800.00 effective May 1, 2003.  (Ex. A, p. 2)  Claimant returned to light duty accommodation work at Lear Corporation for about one month.  (Claimant’s testimony)  

On or about June 11, 2003, claimant sustained a stipulated injury when he attempted to bend meshing by pushing on it with his left foot and experienced pain in the left ankle and calf.  (Ex. 1, p. 1; Ex. 20; Ex. 21)  He was seen by a doctor and then at a hospital emergency room on June 11, 2003, diagnosed as having a ruptured Achilles tendon on the left and referred to Brent Overton, M.D., board certified orthopedic surgeon at Steindler Orthopedic Clinic.  (Ex. 1, p. 1; Ex. 2, p. 6; Ex. 13, p. 1) 

On June 12, 2003, Dr. Overton saw claimant and took him off work.  (Ex. 3, pp. 2-3)  Dr. Overton performed surgery on June 13, 2003, consisting of open repair of the left Achilles tendon.  (Ex. 2, p. 9; Ex. F, p. 41)  Dr. Overton’s postoperative diagnosis was left Achilles tendon rupture.  (Ex. 2, p. 9; Ex. F, p. 41)  Claimant’s wife called The Steindler Orthopedic Clinic on June 16, 2003, and reported claimant had a slight fever and was slightly dizzy with headache in the morning and was told to watch him and call back Thursday.  (Ex. 3, p. 4)  Jim Carter at Lear Corporation called claimant on June 17, 2003, and sent him an email that day providing claimant with email addresses of other persons at Lear Corporation.  (Ex. 29, p. 1)

In a letter dated June 18, 2003, to Don Taylor at Game Masters claimant wrote that a job there selling guns, archery equipment and sporting goods at Game Masters would be a “perfect job” reflecting his first love.  (Ex. 19, p. 4; Ex. E, pp. 32-33; Ex. AA, pp. 3-4; Ex. CC, p. 4)

Dr. Mysnk saw claimant on June 20, 2003, for follow-up of the right knee “scope” and weight bearing that started to bother his right leg.  (Ex. 3, p. 5)  Dr. Overton saw claimant on June 23, 2003, for follow-up for the left Achilles tendon repair, noted he had had “incredible difficulty with ambulation,” placed him in short-leg walking cast, instructed him to use crutches and took him off work.  (Ex. 3, p. 6)  In emails on June 24, 2003, and June 25, 2003, claimant gave individuals at Lear Corporation updates of his treatment.  (Ex. 29, pp. 2-4)  On June 27, 2003, claimant had an initial evaluation for physical therapy for the right knee.  (Ex. 30, p. 1)  Claimant sent an email to Barb Pottorf dated June 29, 2003, regarding sending medical records.  (Ex. 29, p. 5)  On July 1, 2003 claimant’s salary was stopped because he was on workers’ compensation.  (Ex. 27, p. 7)   When Dr. Overton saw claimant on July 21, 2003, for follow-up for  the left Achilles tendon repair on July 21, 2003, he removed the cast, placed him in a Bledsoe boot and kept him off work because he was also having difficulty with the right knee.  (Ex. 3, p. 7)  Claimant sent an email to Lear Corporation dated July 22, 2003, giving an update on his condition.  (Ex. 27, p. 8; Ex. 29, p. 6)  In an email dated July 25, 2003 from Lori DeCoster at Lear Corporation to claimant she wrote that she had received notification from Dr. Overton and Dr. Mysnk regarding current work restrictions and that he should report for light duty on July 28, 2007.  (Ex. 27, p. 9; Ex. 29, pp. 7-8)  

Claimant had eight physical therapy sessions from June 27, 2003 through July 28, 2003.  (Ex. 30, pp. 1-6)  When Dr. Overton saw claimant on July 28, 2003, for follow-up of the left Achilles tendon repair he reported he was having a significant amount of pain and discomfort and the doctor thought he might have CRPS, recommended he be seen by a pain specialist for evaluation; and took him off work until the next appointment scheduled in four weeks.  (Ex. 3, pp. 7-9; Ex. 29, p. 9)  Claimant was seen by Timothy Miller, M.D. on July 29, 2003, who examined him, recommended medications, discussed a lumbar sympathetic blockade which claimant and his wife were to discuss and get back to the doctor and felt claimant could work at a desk job with his leg elevated as described by Dr. Overton.  (Ex. 4, pp. 1-2)  An email from Ms. DeCoster to claimant dated July 29, 2003, informed him Lear Corporation could comply with the work restrictions by Dr. Mysnk and Dr. Overton and he should report to work on July 30, 2003.  (Ex. 27, p. 10; Ex. 29, p. 10)  Claimant called Rick Innes, then the human resource manager at Lear Corporation, on July 31, 2003.  (Claimant’s testimony; Mr. Innis’ testimony; Ex. 27, pp. 11-13)  Claimant testified that he thought he was being pressured by Mr. Innis to return to work.  (Claimant’s testimony)  Claimant also testified that he could not drive to get to the job.  (Claimant’s testimony)  Mr. Innis recorded in a handwritten statement on July 31, 2003, that he had received a telephone call from claimant and that claimant said, among other things, there was no way he could come to work and Mr. Innis told him it was his choice to live 100 plus miles away from work.  (Ex. 27, pp. 11-12)  Mr. Innis testified the job offered to claimant was a sit down job in accounting.  (Mr. Innis’ testimony)  Claimant gave his notice he was going to quit work at Lear Corporation effective after his earned vacation had been used.  (Ex. 27, pp. 11-13)  An individual at Lear Corporation sent claimant an email instructing claimant or his wife to call to go over claimant’s pay and termination of benefits.  (Ex. 29, p. 11)  A handwritten note dated August 6, 2002, is hard to read but it appears on that day claimant had not reached a conclusion whether he wanted a lumbar block to test for possible CRPS.  (Ex. HH, p. 1)  Claimant’s employment with Lear Corporation ended effective August 15, 2003, and according to company records he voluntarily quit.  (Ex. 27, p. 14)

On August 20, 2003, Game Masters offered claimant a part-time job paying $10.00 per hour and claimant agreed.  (Ex. AA, p. 5)

Dr. Overton saw claimant on August 28, 2003, for follow-up of the Achilles tendon rupture and Reflex Sympathetic Dystrophy, noted he had marked improvement in the pain in the left ankle after three physical therapy sessions, continued physical therapy and released claimant to return to work with restrictions that day.  (Ex. 3, pp. 10-11)  Dr. Overton saw claimant again on September 25, 2003, noted he had swelling of the calf, ordered an ultrasound of the left lower extremity that was negative for deep venous thrombosis and the doctor decided to treat the edema symptomatically and released claimant to return to work with restrictions.  (Ex. 2, p. 11; Ex. 3, pp. 12-13)

Claimant began working part-time at Game Masters on October 19, 2003.  (Ex. E, p. 37)  Claimant completed an application for employment at Game Masters on October 20, 2003, indicating he wanted an immediate full-time position paying $12.00 per hour.  (Ex. AA, pp. 1-2)

Dr. Overton saw claimant on October 23, 2003, noted he was doing well except for some edema in his left lower extremity, started him on a medication, continued physical therapy, and released him to return to work with restrictions.  (Ex. 3, pp. 12, 14)  Claimant called Dr. Overton’s office on November 24, 2003, requesting an x-ray of the ankle because he was having swelling in the foot area.  (Ex. 3, p. 14A)  When Dr. Overton saw claimant on December 8, 2003, he noted improvement around the ankle and foot, ordered a Jobst stocking to improve the edema, continued physical therapy, and released him to return to work with restrictions that raised the lifting restriction to 30 pounds.  (Ex. 3, pp. 13A-13B)  Claimant attended 20 and cancelled 3 physical therapy sessions for improved ambulation from August 21, 2003 through December 23, 2003.  (Ex. 30, pp. 7-17)  Dr. Overton saw claimant on January 5, 2004, placed him at maximum medical improvement that day, released him to a home exercise program, continued use of the Jobst stocking, formed an impression of healed left Achilles tendon repair and rated claimant’s permanent impairment as 24 percent of the left lower extremity, 34 percent of the foot, which was equal to 10 percent of the whole person using the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition, based on loss of range of motion and strength.  (Ex. 3, pp. 15-16)  

After working 56 days for 2.35 hours to 8 hours each day at a Game Masters from October 19, 2003 to January 8, 2004 earning $10.00 per hour claimant was laid off.  (Ex. 19, p. 4; Ex. E, pp. 37-38; Ex. AA, pp. 7-15)  Claimant filed a claim for unemployment insurance benefits for the period effective January 4, 2004, based on a seasonal lay off.  (Ex. AA, pp. 6-8)

Claimant had a preemployment physical for work at Gardner Denver on January 13, 2004, and Timothy Jacobs, M.D., noted the surgical scar on the left leg, found good range of motion and no defects.  (Ex. EE, p. 2-4)  Claimant began working as a machinist operating a vertical boring machine at Gardner Denver earning $17.38 per hour.  (Ex. 19, p. 4; Ex. 39)  Apparently Gardner Denver had either not in fact gone out of business as reported on claimant’s resume or it had reopened by January 2004.  (See Ex. 19, p. 4)  On January 27, 2004 claimant was seen by A. Michael Dykstra, D.O., for a recheck of his hypertension.  (Ex. EE, p. 1) 

Claimant’s attorney referred him to Thomas Hughes, M.D., board certified in preventive medicine in aerospace medicine and as an independent medical examiner, for an independent medical examination and provided him some medical records and information.  (Ex. 5, pp. 1-3; Ex. 15, p. 1)  Dr. Hughes reviewed medical records, took claimant’s history, did a physical examination of claimant on June 9, 2004 and prepared a report dated June 15, 2004.  (Ex. 5, pp. 4-11)  Dr. Hughes noted claimant walked with a very antalgic gait or a very prolonged phase of the right leg and he walked with his left leg in an externally rotated fashion; made a diagnosis of ruptured Achilles tendon of the left ankle status/post surgical repair and pronounced lymphedema; thought the date of his evaluation (June 9, 2004) was an appropriate date for maximum medical improvement; noted the cause of the lymphedema had not been determined; noted the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition,  provided for impairments of 40-69 percent and rated claimant’s permanent impairment as 60 percent of the left lower extremity which converts to 24 percent of the whole person based on vascular disease; and wrote:

I would offer that I do not think that Mr. Neil should be required to stand or walk or keep his feet in any kind of a position below hip level for more some six to eight hours per day and that may be pushing his actual work capacity.  I think he is incapable of walking on uneven ground or irregular surfaces except for brief and irregular periods of time.  I think he can probably not walk in any sustained manner for much more than 10 minutes at a time.  He is capable of climbing steps only on a very rare or highly infrequent basis and he is not capable of squatting.  Because he is unable to squat, I think he would be ill-suited to do any lifting of more than approximately 20 pounds on an occasional basis.  He should not be required to walk at elevations such as on scaffolding or on ladders where unsteadiness would place him at risk of falling.

(Ex. 5, pp. 4-10)  Dr. Hughes did not think claimant had signs and symptoms of Reflex Sympathetic Dystrophy.  (Ex. 5, p. 6)


On June 28, 2004, claimant saw Dr. Dykstra wanting to lose weight and the doctor gave him a “total disability excuse” for June 21 through June 24, 2004 and prescribed medication.  (Ex. 6, p. 1)  In a letter dated July 6, 2004, to Dr. Overton a medical case manager furnished him a copy of Dr. Hughes’ June 15, 2004, report and asked Dr. Overton to respond to certain questions.  (Ex. 3, p. 17)  Dr. Overton saw claimant on July 22, 2004 and that same day wrote a letter to the medical case manager and stated he did not think claimant needed a lymph angiogram of the left lower extremity and recommended a vascular workup by a vascular surgeon for his chronic lymphedema of the left lower extremity; the chronic lymphedema was causally related to the June 11, 2003 injury of the Achilles tendon, claimant had had edema in the lower extremity since that time; an ultrasound on September 25, 2003 looking for deep venous thrombosis was negative and he had one test in the past to look for the objective cause of the edema.  (Ex. 3, pp. 18-19)  Claimant called Dr. Dyskra’s office on August 3, 2004, regarding medications.  (Ex. 6, p. 1)


Claimant was seen by Afzal Abdullah, M.D., at Vascular and Thoracic Associates, on August 11, 2004, as requested by Dr. Overton and Dr. Abdullah noted he had reviewed the September 2003 study that showed no deep venous thrombosis, thought claimant did not have lymphedema, thought he might have venous insufficiency and ordered a venous photoplethysmography (PPG) to rule that out and prescribed a CircAid compression device.  (Ex. 7, p. 1; Ex. FF, p. 4)  The bilateral ultrasound venous reflux PPG was done on September 2, 2004, and was interpreted to show bilateral lower extremity deep venous insufficiency.  (Ex. 7, p. 2; Ex. FF, pp. 1-3)  Dr. Abdullah saw claimant on September 15, 2004, noted the PPG showed bilateral venous insufficiency and it was worse on the left, noted that that was the cause of swelling in the left leg and some of his discomfort, and thought he might need further evaluation by Dr. Overton for orbiter ankle pathology.  (Ex. 7, p. 3)  In a letter to Richard Brohn, Specialty Risk Services, Dr. Abdullah dictated September 25, 2004, he repeated his findings from the office note that day and added that the CircAid compression device should be approved and wrote:


Venous insufficiency is usually a congenital or acquired condition.  Since he has it bilateral, I think he has had this before this injury happened.  This condition could have been acquired from prolonged years of standing or from just hereditary reasons, but I believe the injury made this condition worse in the left leg and that is why he is so symptomatic in the left leg.  His venous refluxes Plethpsmograms show clearly that the left side is much more insufficient than the right.

(Ex. 7, p. 4)


Dr. Overton saw claimant on September 20, 2004, as recommended by Dr. Abdullah, thought the CircAid stocking was the way to control his swelling, did not think the swelling was “primarily related to the ankle joint osteoarthritis”, thought he did not have much to offer claimant, thought he should consider seeing a foot and ankle surgeon, Joseph Galles, Jr., M.D., board certified orthopaedic surgeon, for a second opinion and had claimant follow-up with him (Dr. Overton) on an as needed basis.  (Ex. 3, pp. 20-21; Ex. 14, p. 1)


Claimant saw Dr. Dykstra on October 5, 2004, for leg cramps and the doctor adjusted a medication.  (Ex. 6, p. 2)  Claimant was seen by Dr. Dykstra on October 25, 2004, and requested that he be given an excuse that he could not work more than 8 hours a day/40 hours per week because of the swelling of that leg and chronic pain of his left foot and the doctor gave him the excuse.  (Ex. 6, pp. 2-3)


Dr. Galles saw claimant on October 26, 2004; had x-rays taken of the left ankle; examined him; made an assessment of ongoing left ankle pain which he attributed to the lack of full dorsiflexion relative to the other side; thought the ankle dorisflexion might be improved but he would never have a full functioning, normal ankle; thought he would always have relative weakness with foot plantar flexion; gave him a prescription for a plantar fascia night splint with hopes of improving ankle dorsiflexion; and restricted his ambulatory activity to 4 to 5 hours a day.  (Ex. 8, pp. 4-5)  Claimant’s wife called Dr. Galles’ office on October 27, 2004, reporting claimant’s foot cramped all the prior night and he was taken off work that day.  (Ex. 8, pp. 5-7)


In a memorandum dated November 3, 2004, a representative of Gardner Denver informed claimant that under the labor agreement they had no part-time work for him with the restriction of working 3-4 hours a day and claimant was laid off.  (Ex. 17, p. 1; Ex. 19, p. 4; Ex. D, p. 40)  Claimant was then placed in a personal leave of absence status at Gardner Denver.  (Ex. 17, p. 2)  Dr. Dykstra saw claimant on November 6, 2004, for evaluation of his hyperlipidema and continued medication for it.  (Ex. 6, p. 3)


Dr. Galles saw claimant for recheck of his left ankle on December 21, 2004; made an assessment of improved ankle range of motion with the planatar fascia night splint, then with emerging symptoms of peroneal instability; continued him on working on range of motion; wanted to recheck in 6-8 weeks, and modified his work restrictions, limiting ambulatory activity to 4-5 hours per day.  (Ex. 8, p. 8)  For calendar year 2004 claimant had $447.67 wages from Game Masters and $25,262.66 wages from Gardner Denver for federal income tax purposes.  (Ex. B, p. 5)  
Dr. Galles saw claimant on January 31, 2005, noted he was still complaining of pain related to the peroneal tendon instability, made an assessment of on-going problems related to peroneal instability, which the doctor thought was the direct result of his work-related injury, recommended they proceed with surgery, and continued the restriction of limiting ambulatory activity to 4-5 hours a day.  (Ex. 8, pp. 9-10)  Claimant was seen on February 14, 2005 and February 22, 2005 by a nurse in Dr. Dryskra’s office for a preoperative examination.  (Ex. 6, pp. 4-5)  In a letter dated February 14, 2005, to Dr. Galles the medical case manager asked him to respond to certain questions and in an undated response Dr. Galles answered yes that claimant would need overnight hotel accommodations or an inpatient stay for the surgery and use of a wheelchair for 4-5 weeks post operatively and no to the question whether in home care was a medical necessity.  (Ex. 8, p. 11)


On February 25, 2005, Dr. Galles performed surgery consisting of debridement and stabilization of left ankle peroneal tendons with distal fibular osteotomy.  (Ex. 8, p. 12)  Dr. Galles’ postoperative diagnosis was instability of left ankle peroneal tendon.  (Ex. 8, p. 12)  Dr. Galles saw claimant for follow-up on March 11, 2005, noted he was doing well from a pain control standpoint, removed the staples, placed him in a short leg fiberglass nonwalking cast and kept him off work to focus on keeping the foot elevated at all times as much as possible.  (Ex. G, p. 43)  Dr. Galles saw claimant on March 31, 2005, noted he was doing quite well, switched him to a Bledsoe boot, provided him with a theraband to work on gentle range of motion, directed him to gradually ease into full weight bearing activities as tolerated and anticipated a return to sit down duty work on April 4, 2005.  (Ex. 8, p. 14)


On May 25, 2005, claimant was seen by Dr. Galles who made an assessment he was doing well, directed him to begin formal physical therapy, continued use of the Bledsoe boot and continued his sit-down duty only at work.  (Ex. 8, p. 15)  Claimant had an initial evaluation for physical therapy on or about May 11, 2005.  (Ex. 6, p. 6; Ex. H, pp. 44-45)


A manager at Gardner Denver in a letter to claimant dated May 23, 2005, wrote that claimant had been on personal leave of absence from November 4, 2004 to February 22, 2005, after surgery was placed on FMLA to May 23, 2005, and as of May 23, 2005 was being placed on unpaid medical leave of absence because the doctors had stated claimant was not able to return to his job and directed him to contact Gardner Denver if he obtained a full release to return to work for his job as a machinist.  (Ex. 17, p. 2)  


When Dr. Galles saw claimant on June 10, 2005, he noted claimant was slowly improving, continued physical therapy and modified his work activities to allow him to work on his feet two-four hours a day on level surfaces.  (Ex. 8, p. 16)  The manager at Gardner Denver wrote a memorandum dated June 14, 2005 regarding claimant’s employment status, then inactive, and his benefits.  (Ex. 17, p. 2A)  In a letter dated July 19, 2005 claimant’s attorney responded to a July 7, 2005 letter from Lear Corporation’s attorney and provided him a copy of the May 23, 2005 letter and asked that certain medical related expenses be paid.  (Ex. 17, p. 1A)  Dr. Galles saw claimant on July 22, 2005, noted he had a moderate amount of swelling that was brought upon by ambulatory activity, noted he was slowly improving, increased his work activity to ambulatory activity on level surfaces only up to seven-eight hours per day and gave him a prescription for a pair of support hose to minimize edema that did occur.  (Ex. 8, p. 17)  In a letter dated July 27, 2005, to claimant’s attorney Lear Corporation’s attorney acknowledged the correspondence from Gardner Denver, referred to Dr. Galles’ July 22, 2005 report, asked if claimant had returned to work at Gardner Denver and explained that certain medical related expenses would be paid.  (Ex. 17, p. 3)


By August 3, 2005, claimant had moved from Missouri to the Urbana-Champaign, Illinois, area, and accepted a new job in the area.  (Ex. I, p. 52)  He was seen on August 3, 2005, at a family practice clinic in Urbana to establish care for a variety of conditions and get refills for his medications and on examination no edema was found.  (Ex. I, pp. 52-53)  In a letter dated August 5, 2005 to Lear Corporation’s attorney claimant’s attorney wrote that Gardner Denver was unwilling or provide claimant a job with his ongoing restrictions from Dr. Galles.  (Ex. 17, p. 4)  Mr. Innis in a letter dated August 9, 2005 to claimant stated he understood that Gardner Denver was unable to unwilling to accommodate the light-duty restriction, informed him that Lear Corporation had light-duty work available within the restrictions and the work was available beginning August 15, 2005.  (Ex. 17, p. 5)  Claimant and Mr. Innis and two other individuals from Lear Corporation had a telephone conversation on August 17, 2005 (Wednesday) and claimant was offered light duty work that would start “Monday” (presumedly August 22, 2005).  (Ex. 17, pp. 6-7)  In a letter dated August 20, 2005 to Mr. Innis claimant wrote that he did not report to work on August 15, 2005 because of a physical therapy appointment he had that day and that because he did not think the job offered in the telephone conversation on August 17, 2005 could accommodate his restrictions and because of the “extremely low pay offer” he had decided to accept a better job closer to his home in Champaign.  (Ex. 17, p. 8)  In a letter dated August 23, 2005 to the claimant’s attorney a representative of Lear Corporation’s third party administrator wrote that claimant had been offered suitable work, was a no show/no call for work on August 22, 2005, and because claimant refused to accept work temporary total disability benefits were stopped August 22, 2005.  (Ex. 17, p. 9)


Claimant was discharged from physical therapy for primarily the left lower extremity on August 31, 2005 after attending 21 sessions between May 11, 2005 and August 19, 2005 and 100 percent of the goals were met.  (Ex. 6, p. 7; Ex. 44, pp. 1-4; Ex. H, p. 46)  On discharge claimant was directed to continue with home exercises.  (Ex. 6, p. 7; Ex. H, p. 46)


On September 6, 2005, claimant was offered and accepted a job at Collins & Aikman, in Rantoul, Illinois, as a maintenance supervior at an annual salary of $59,000.00.  (Ex. 35, p. 1)  Dr. Galles saw claimant for follow-up on September 16, 2005, and claimant reported he noticed some swelling after being on his feet for sometime and was not quite up to standing on his feet for longer than 7-8 hours and the doctor planned to gradually ease him into more aggressive activity, thought that as of November 1, 2005, he’d be able to get back to unrestricted activities but questioned whether he would be able to tolerate uneven terrain ambulation.  (Ex. 8, p. 18)  Claimant was unable to keep an appointment with Dr. Galles on December 9, 2005 because of substantial snowfall in Illinois.  (Ex. 8, pp. 19-20)  On December 20, 2005, claimant rescheduled the appointment for January 6, 2006.  (Ex. 8, p. 21)  For calendar year 2005 claimant had $2,656.45 wages from Gardner Denver and $38,103.80 from C & A Automotive Services for federal income tax purposes.  (Ex. B, p. 8)   
Claimant returned to Dr. Galles for a final follow-up for the left ankle on January 6, 2006, and reported he was back to work related activities, did better on level surfaces, had some discomfort after he’d been on his feet for awhile particularly if he was up and down from a ladder or on uneven ground and asked that Dr. Galles not give him any work related restrictions.  (Ex. 8, p. 22)  Dr. Galles noted claimant had “decent results” after multiple left ankle surgeries, per claimant’s request he would not place any work related restrictions on him but thought he would benefit from avoiding uneven ground and ladder climbing and released claimant to return as needed.  (Ex. 8, p. 22)  Claimant was seen at the family practice clinic on February 8, 2006, for, among other things, hypertension, diabetes, hyperlipidemia, and obesity, but not left ankle or right leg complaints and it was noted his weight was 328 pounds after he had lost 18 pounds since August 2005 and his medications were adjusted and continued.  (Ex. I, pp. 47-48)  Claimant was seen at a department of endocrinology on February 15, 2006, for an education program for type 2 diabetes, suboptimal control.  (Ex. 9, pp. 1-2; Ex. 42, pp. 1-2)  

In a letter dated March 3, 2006, Dr. Galles wrote that he had last evaluated claimant on January 6, 2006, claimant had a three percent whole person, seven percent extremity, and ten percent left foot permanent impairment using the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition, based on mild loss of motion, claimant requested he not have any permanent work-related restrictions and claimant would carry on with activities as tolerated.  (Ex. 8, p. 23)  Dr. Galles indicated he used Table 17-13 of the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition, but in a handwritten correction noted he used Table 17-11.  (Ex. 8, p. 23)  

Claimant was seen at a medical nutrition therapy consultation on April 20, 2006, where his weight was recorded as 320 pounds and claimant explained he had put on weight a year prior when he broke his ankle and was off his feet for 6 months.  (Ex. 43, p. 1)  Claimant’s attorney referred him to Dr. Hughes for an independent medical evaluation and sent the doctor certain medical records.  (Ex. 5, pp. 12-16)  Dr. Hughes reviewed medical records, had claimant complete an independent medical evaluation questionnaire, took claimant’s history, examined him on April 17, 2006, and prepared a report dated April 27, 2006.  (Ex. 5, pp. 17-25)  Dr. Hughes noted that claimant’s condition was probably somewhat better than his previous evaluation in June 2004; he did not think the peroneal tendon repair had substantially improved his pain management nor had it “substantially improved the very debilitating level of swelling or edema;” noted Dr. Galles had used criteria from Table 17-13 in making his rating; rated claimant’s impairment as 40 percent of the left lower extremity using Class 3 in Table 17-38 of the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition, which he equated to 16 percent of the whole person; thought the edema was probably related to chronic venous insufficiently although the specific etiologic basis for that “problem” had not been specified; recommended that the date of the evaluation, April 17, 2006, be used for the purpose of declaration of maximum medical improvement; and wrote:


I previously indicated that I do not think that Mr. Neil [sic] can walk on irregular surfaces.  He cannot stand and walk for more than one-third of the work day.  He cannot be expected to climb or descend ladders.  He could possibly climb and descend stairs on a very infrequent basis.  He cannot squat.  He cannot pivot and definitely will need to avoid any exposure to circumstances where he might incur trauma to his left lower extremity even of a relatively modest character.

(Ex. 5, pp. 19-24)


Dr. Hughes also wrote that he could not specifically explain the basis of claimant’s persistent edema.  (Ex. 5, p. 23)  Table 17-38 of the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition, bases lower extremity impairment due to peripheral vascular disease and Class 3 with impairment range of 40-59 percent refers to “marked edema” and Class 2 with impairment range of 10-39 percent refers to persistent edema of a moderate degree.  (Ex. II, p. 2)  
When clamant was seen on May 11, 2006, in the diabetes education program he complained of left ankle pain.  (Ex. 9, p. 3)  When claimant was seen by Jeffrey Swearinger, M.D., at the family practice clinic on May 23, 2006, for follow-up for his diabetes and hypertension it was noted he had a “normal filament exam in both of the feet at all 10 points that were tested.”  (Ex. I, p. 49)  When claimant was seen at the Department of Orthopedics, section of podiatry, on referral by Dr. Swearinger on June 15, 2006, he had mild edema in both lower extremities and received treatment for his toe nails.  (Ex. I, p. 51)
Claimant was seen by John Sellet, M.D., at Convenient Care in Champaign for pain in the arch of his right foot and the doctor made an assessment of right foot plantar fasciitis, noted standing barefoot on concrete probably contributed to that starting, instructed him to use ice, advised how to manage his symptoms and complaints and told to follow-up with his primary care doctor.  (Ex. 9, p. 4)  When claimant was seen by his primary care doctor, David Whitehill, M.D., he was advised to, among other things, adhere to Dr. Sellet’s recommendation regarding the plantar facitis.  (Ex. 9, p. 6)
For calendar year 2006 claimant had $66,046.53 wages from C & A Automotive Services for federal income tax purposes.  (Ex. B, p. 11)

A foot examination of claimant on March 1, 2007, at the family practice residents’ clinic when he was seen for follow-up regarding hypertension and diabetes showed monofilament exam of both feet was within normal limits in all pressure points.  (Ex. I, p. 54)  When claimant was seen at the family practice clinic on October 10, 2007, for follow-up regarding a cough starting in July 2007 a physical examination of the extremities showed no clubbing, cyanosis or edema.  (Ex. I, p. 55)  A physical examination of the extremities at that clinic on October 22, 2007, also showed no clubbing, cyanosis or edema.  (Ex. I, p. 56)

Claimant testified that Collins & Aikman went bankrupt and closed.  (Claimant’s testimony)  In a letter dated October 29, 2007, Blackhawk Automotive Plastics (hereinafter Blackhawk) offered claimant a job as paint department supervisor at a starting salary of $4,200.00 per month and offered to pay moving expenses to the Mason, Ohio, area.  (Ex. 35, p. 2)  Claimant started work at Blackhawk on November 19, 2007.  (Ex. 35, p. 3; Ex. B, p. 19)  For calendar year 2007 claimant had $48,954.30 wages from C & A Automotive Service and $6,505.96 from Blackhawk for federal income tax purposes.  (Ex. B, pp. 16, 18)  Claimant also received $2,936.00 in unemployment compensation in 2007.  (Ex. B, p. 15)  

On January 3, 2008, a prescription for medication for claimant was transferred to a doctor in Ohio because claimant was moving there.  (Ex. I, p. 57)  Blackhawk went out of business and claimant last worked there April 9, 2008.  (Claimant’s testimony; Ex. 19, p. 5, Ex. D, p. 29; Ex. CC, pp. 3, 8)  In a letter dated May 5, 2008 to Lear Corporation’s attorney the office manager at Game Masters sent him claimant’s personnel file and payroll records as requested.  (Ex. E, p. 31)
Claimant’s June 30, 2008 social security statement shows his taxed social security earnings.  (Ex. 36, pp. 1-2)  From 1993 to 2007 the earnings ranged from $14,217.00 (2002) to $66,374.00 (2006).  (Ex. 36, p. 2)  The three highest years were 2005-2007.  (Ex. 36, p. 2)  For calendar year 2008 claimant had $18,557.83 wages from Blackhawk for federal income tax purposes.  (Ex. B, p. 21)  Claimant also received $1,306.00 in unemployment compensation in 2008.  (Ex. B, p. 22)

On March 16, 2009, claimant was offered the position of warehouse supervisor at Nash Finch Company at an annual salary of approximately $48,000.00.  (Ex. 35, p. 4)  Claimant accepted the position on March 18, 2009.  (Ex. 35, p. 5)  
In an email dated March 20, 2009, to Dr. Hughes claimant’s attorney asked him to respond to certain questions regarding claimant’s right knee.  (Ex. 11, p. 3)  Claimant was hired at Nash Finch Company on March 22, 2009, and due to an “unforeseen downturn in business” was laid off on March 23, 2009.  (Ex. JJ)

Claimant’ attorney asked Barbara Laughlin, vocational consultant, to do an employability assessment of claimant.  (Ex. 10, p. 1; Ex. 16, p. 1)  Ms. Laughlin reviewed medical records, claimant’s functional limitations as described by Dr. Hughes, his military service, education, and work history and prepared a report dated March 23, 2009.  (Ex. 10, pp. 1-21)  Ms. Laughlin was not retained to find employment for claimant.  (Ex. 10, p. 13)  Ms. Laughlin did a labor market survey which identified eight jobs all of which she thought would exceed claimant’s restrictions.  (Ex. 10, pp. 13-14)  Based on Dr. Hughes restrictions Ms. Laughlin thought claimant would be “reduced to sedentary exertional level.”  (Ex. 10, p. 141)  When reviewing claimant’s work history Ms. Laughlin classified the jobs claimant held at Blackhawk, Collins & Aikman, Gardner Denver, and Lear Corporation mostly as medium exertional level and some as light to light medium.  (Ex. 10, pp. 9-11)  Ms. Laughlin thought claimant had multiple skills.  (Ex. 10, p. 13)  Ms. Laughlin opined that claimant had a loss of employability of 90-100 percent and that “there are no positions in any quantity, quality or dependability available in his job market.”  (Ex. 10, p. 16)
In an email dated March 23, 2009, Dr. Hughes responded to claimant’s attorney’s March 20, 2009, email and wrote that he did not have the surgery records of Dr. Mysnk when he did his June 9, 2004 independent medical examination, but suggested an impairment rating of ten percent of the right lower extremity or four percent whole person.  (Ex. 11, p. 3)  On March 23, 2009, claimant’s attorney emailed Dr. Hughes the April 24, 2003, surgical notes from Dr. Mysnk.  (Ex. 11, p. 2)  Dr. Hughes responded in an email March 23, 2009, stating he would stand on his earlier impairment recommendation.  (Ex. 11, p. 2)
Claimant’s attorney’s office emailed Dr. Hughes’ “final email” to Ms. Laughlin on March 25, 2009.  (Ex. 11, p. 1)  In a letter dated March 25, 2009, to claimant’s attorney Ms. Laughlin wrote that she had reviewed the emails from Dr. Hughes forwarded to her and her opinion was unchanged and claimant was reduced to sedentary employment, 11.9 percent of all job titles.  (Ex. 12, p. 1)  
Claimant’s brother, Eldon Neill (Eldon), was deposed on May 21, 2009.  (Ex. 41, pp. 1, 3)  Eldon worked for a period of time at Lear Corporation while claimant worked there but left work there shortly after claimant began work there.  (Ex. 41, pp. 12-13, 24)  Eldon was the human resource manager at Collins & Aikman when he and two other Collins & Aikman employees made the decision to hire claimant.  (Ex. 41, pp. 4, 19)  Eldon was operations manager at Blackhawk and he and another Blackhawk employee hired claimant.  (Ex. 41, pp. 5-6, 14)  Eldon was the regional senior human resources manager for Nash Finch and he helped claimant get a  job there.  (Ex. 41, pp. 38)  Eldon helped claimant get a job because he considered it “family taking care of family.”  (Ex. 41, p. 11)  Eldon never worked at Gardner Denver or Game Masters and had nothing to with claimant being hired there.  (Ex. 41, pp. 17, 27)  Eldon was not claimant’s supervisor at Collins & Aikman, Blackhawk or Nash Finch.  (Ex. 41, pp. 13, 24)  Eldon testified claimant was able to do his job satisfactorily at Collins & Aikman, and Blackhawk with accommodations such as being allowed to use a stool to sit on, sit with his feet up, do limited walking and to not do much overtime work.  (Ex. 41, pp. 5-6, 13-16, 18, 20-21, 23, 29, 33-34)  Eldon also testified that claimant’s job at Nash Finch was different and claimant worked only two days, could not be accommodated by sitting down, and the claimant and the company mutually agreed he would leave the job.  (Ex. 41, pp. 8-10, 28)  Eldon observed claimant limping, his left leg swelling, and him not being able to ride a motorcycle.  (Ex. 41, pp. 11, 27, 32-33)

Claimant testified to the following at the evidentiary hearing (May 22, 2009).  He has swelling in both legs, left worse than right.  His wife massages the left leg three to five times a week because of the swelling.  He uses a boot one to two times a month to help with cramps in the left foot.  When he returned to Gardner Denver in January 2004 it was for a collective bargaining contract agreement recall.  He cannot return to Gardner Denver if he has any restrictions.  He has swelling and pain, cramps that affect his sleep and lack of strength.  He cannot pivot, squat, bend over or walk more than 200 yards.  He takes various medications.  He is not currently being treated for plantar faciitis.  Neither Dr. Mysnk nor Dr. Hughes recommended any permanent restrictions for the right knee.  Part of his income in 2005 was reimbursement for moving expenses.  Claimant kept a list of his job search as for the period April 14, 2008 through May 14, 2009, which involved approximately 150 contacts and some of the contacts were multiple contacts with the same business.  (Ex. 18, pp. 1-12)  He has had a few interviews but no job offers.  (Claimant’s testimony)
CONCLUSIONS OF LAW

The first issue to be resolved is whether the alleged injury on or about June 10, 2003, is a cause of a temporary disability (healing period) for the periods August 29, 2003 through January 18, 2004 and May 1, 2005 through August 21, 2005.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.

Iowa Code section 85.33(3) provides:

         3.  If an employee is temporarily, partially disabled and the

      employer for whom the employee was working at the time of injury

      offers to the employee suitable work consistent with the employee's

      disability the employee shall accept the suitable work, and be

      compensated with temporary partial benefits.  If the employee refuses

      to accept the suitable work with the same employer, the employee

      shall not be compensated with temporary partial, temporary total, or

      healing period benefits during the period of the refusal.  If

      suitable work is not offered by the employer for whom the employee

      was working at the time of the injury and the employee who is

      temporarily partially disabled elects to perform work with a

      different employer, the employee shall be compensated with temporary

      partial benefits.

Lear Corporation admits claimant is entitled to healing period benefits from June 12, 2003 through August 28, 2003 and November 4, 2004 to May 2005.

Dr. Overton took claimant off work on June 12, 2003.  Claimant was on light duty on July 31, 2003.  On July 31, 2003, claimant gave notice that he was going to quit his job at Lear Corporation  when his earned vacation had been used.  On August 28, 2003, Dr. Overton released claimant to return to work with restrictions.  By the time of Dr. Overton’s release claimant had voluntarily quit his job.  Lear Corporation had offered claimant light duty work but by his voluntary termination he effectively refused light duty work.  It is also noted that Dr. Overton placed claimant at maximum medical improvement on January 5, 2004.  By approximately January 18, 2004, claimant had been recalled to full-time work at Gardner Denver.  Claimant has not proved his is entitled to additional healing period benefits for the period August 29, 2003 through January 18, 2004.
Claimant was laid off his job at Gardner Denver effective November 4, 2004.  On February 25, 2005, claimant had a second surgery on his left ankle.  On March 31, 2005, Dr. Galles anticipated claimant would return to light duty work on April 4, 2005.  Gardner Denver on May 23, 2005, indicated it had no light duty work available for claimant and he had been on FMLA to May 23, 2005.  On August 9, 2005, Lear Corporation eventually offered claimant a light duty job beginning August 22, 2005.  Claimant decided to accept a different job instead of accepting the light duty job.  Claimant’s healing period that began November 4, 2004, ended on August 22, 2005, when he was to start light duty work at Lear Corporation which he declined.

The next issue to be resolved is whether the alleged disability from the injury on or about June 11, 2003, is a scheduled member disability or an unscheduled disability.  The law regarding burden of proof and causal connection cited above is applicable but will not be repeated.

An injury to a scheduled member may, because of after effects or compensatory change, result in permanent impairment of the body as a whole.  Such impairment may in turn be the basis for a rating of industrial disability.  It is the anatomical situs of the permanent injury or impairment which determines whether the schedules in section 85.34(2)(a) - (t) are applied.  Lauhoff Grain v. McIntosh, 395 N.W.2d 834 (Iowa 1986); Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 (1943).  Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936).

Because of the competing interests of the parties (Lear Corporation has less potential exposure if the disability is scheduled, the Second Injury Fund has no potential exposure if the disability from the injury on or about June 11, 2003, is unscheduled or body as a whole and the claimant has the potential of recovery based on an industrial disability/ loss of earning capacity in either case), who has the burden of proof is not particularly helpful in this case.  The case law of the appellate courts and this agency are consistent that if claimant’s disability is deep venous thrombosis, then his disability is unscheduled.  There have been several opinions offered that claimant’s ankle injury may have aggravated a venous insufficiently.  However, the legal standard regarding whether an injury may have occurred is different than the legal standard whether an injury caused a disability.

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Claimant’s medical care providers and medical opinions in this case have used various terms in describing claimant’s condition, namely deep venous thrombosis, venous insufficiency, edema, and lymphedema.  

Deep venous thrombosis is defined:

The formation of thrombi (blood clots or plaques adhering to inner surface of blood vessel) in the deep veins of the lower limbs.

Schmidt’s Attorney’s Dictionary of Medicine, 1998 Volume 2, page p. D-23.

Venous is defined:

Pertaining to, or conveyed by, veins, as venous blood.
Schmidt’s Attorney’s Dictionary of Medicine, 1998 Volume 6, page p. V-59.

Lymphedema is defined:
Edema (swelling), usually of a limb or limbs, due to an abnormal accumulation of fluid in the tissues, which is the result of an obstruction of lymph vessels or lymphy nodes.
Schmidt’s Attorney’s Dictionary of Medicine, 1998 Volume 3, page p. L-213

Edema is defined:
A swollen or puffed up condition of tissues due to excessive accumulation of fluids in the tissue spaces, generally in the spaces between the cells.  There are many reasons for this condition.  One is partial heart failure in which the blood of the capillaries is under high pressure and therefore does not take in  fluid from the tissues.  Another is a change in the consistency of the wall of the capillaries, allowing the fluid from the blood to escape into the tissues.  Kidney disease may case edema.

Schmidt’s Attorney’s Dictionary of Medicine, 1998 Volume 2, page p. E-22

The doctors’ (Dr. Overton and Dr. Hughes) later opinions and examinations of claimant in this case suggest that claimant’s current condition is edema.  While it would have been helpful if an expert opinion would have definitely given a final diagnosis and the nature of the diagnosis, no such guidance is readily ascertainable in this case.  Based on the definitions above, Dr. Overton’s and Dr. Hughes’ opinions, and the latter physical examination of claimant it appears that claimant’s condition is edema and that the edema is a condition that exists in claimant’s left leg and does not extend throughout the body.  Therefore, it is concluded that the anatomical situs of claimant’s disability is in the left leg, and the disability from the injury on or about June 11, 2003, is a scheduled disability.
The next issue to be resolved is the extent of claimant’s disability of the left leg.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Under the Iowa Workers' Compensation Act, permanent partial disability is compensated either for a loss or loss of use of a scheduled member under Iowa Code section 85.34(2)(a)-(t) or for loss of earning capacity under section 85.34(2)(u).  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part.”  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  The fact finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-273 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa  1994).

Dr. Galles, Dr. Overton, and Dr. Hughes offered opinions on the permanent impairment of claimant’s left leg.  Dr. Overton opined on January 5, 2004, that claimant had a 24 percent permanent impairment of the left lower extremity but claimant had a second surgery on February 25, 2005.  So. Dr. Overton’s opinion is not reliable because it was before the second surgery.  Dr. Galles was a treating doctor and his  impairment rating on March 3, 2006 was 7 percent of the left lower extremity.  Dr. Hughes, an evaluating doctor, gave his later impairment rating on April 27, 2006 as 40 percent of the left lower extremity.  Both Dr. Galles and Dr. Hughes used the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition in forming their opinions.  (See rule 876 IAC 2.4)

Dr. Galles based his opinion loss of range of motion.  Dr. Hughes based his opinion on his findings of a very substantial amount of edema.  It is somewhat unsettling that two physicians can both use the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition, and arrive at such different conclusions when their opinions were only about 6 weeks apart.  Since Dr. Hughes offered his opinion on April 27, 2006, claimant has had examinations that showed mild bilateral extremity edema (June 15, 2006) and no edema (October 10, 2007 and October 22, 2007).  It appears that since Dr. Hughes’ impairment rating the basis of his opinion, very substantial edema, has changed to mild or no edema and his impairment rating based on edema may not be as reliable as Dr. Galles’ rating based on loss of range of motion.  Therefore, Dr. Galles’ impairment rating will be accepted.  It is concluded that claimant’s disability to his left leg from the injury on or about June 11, 2003, is 7 percent.  This conclusion entitles claimant to 15.4 weeks of permanent partial disability benefits.  (7 percent times 220 weeks)  The commencement date for permanent partial disability benefits will be at the termination of healing period benefits for the period June 12, 2003 through August 28, 2003, namely August 29, 2003.
The next issue to be resolved is whether claimant is entitled to Second Injury Fund benefits and, if so, the amount of benefits.

Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg, or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978);Iowa Practice, Workers’ Compensation, Lawyer and Higgs, section 17-1 (2006).

The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).

The first matter that will be resolved is whether claimant sustained a first qualifying loss, namely the right leg.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

It is not necessary that the first loss result in industrial disability to constitute a loss of use.  Second Injury Fund of Iowa v. Bergeson, 526 N.W.2d 543, 548 (Iowa 1995).

Claimant had surgery on his right knee on April 24, 2003, following an injury on March 13, 2003.  Dr. Hughes offers the only opinion whether claimant has a permanent impairment of the right leg.  Dr. Hughes did not recommend permanent restrictions for the right knee but suggested an impairment rating of ten percent of the right lower extremity in his March 23, 2009 email.

Dr. Hughes’ opinion is uncontradicted by expert opinion in the record.  Nothing in the record suggests that Dr. Hughes’ opinion regarding the right leg is flawed or cannot be given weight.  Claimant’s loss of the right leg may not be significant, but he has nonetheless proved he had a permanent loss of use of the right leg.  Claimant has proved he had a prior qualifying loss of the right leg of ten percent.

As concluded above claimant has sustained a seven percent compensable loss of use of the left leg from the injury on or about June 11, 2003. 
The next matter that must be resolved is the claimant’s industrial disability/loss of earning capacity from the cumulative effects of the loss of use of his right leg/knee and of the left leg.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. 6.14(6).

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows:  “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”
Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee’s age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer’s offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant was 58 years old at the time of the evidentiary hearing.  He is a high school graduate and has taken several technical courses.  His work history has been mostly manual labor, production work, and as a machinist.  Since he left Lear Corporation he held a part-time job with Game Masters and was recalled to Gardner Denver until he was laid off.  He was laid off at Gardner Denver when part-time work was not available.  Since having the second surgery to his ankle he was hired at two different employers with the help of his brother.  His earnings at the last two employers was approximately $66,000.00 and $49,000.00.  He was then hired at an annual salary of $48,000.00 but laid off the same day.  Since being laid off he has not found work despite what appears to be a legitimate job search.  Ms. Laughlin has opined that claimant has had a loss of employability of 90-100 percent but that opinion is not particularly reliable given the facts that she relied exclusively on Dr. Hughes’ recommendation for restrictions without considering other medical opinions and after leaving Lear Corporation claimant held four jobs and was offered a fifth.  Claimant has had surgery on his right knee.  Dr. Hughes rates claimant’s impairment of the right knee as 10 percent but has recommended no restrictions.  As concluded above claimant has a loss of use of 7 percent of the left leg.  Claimant has had 2 surgeries on his left leg.  He had some edema of the left leg following the second surgery but more recently physical examinations have shown no edema.  When all relevant factors are considered claimant has an industrial disability/loss of earning capacity of 35 percent as a result of the cumulative effect of the loss of use of the right leg/knee and left leg.  An industrial disability/loss of earning capacity of 35 percent of the combined effects of these losses entitles claimant to 137.6 weeks of benefits from the Second Injury Fund of Iowa.  [(35 percent times 500 weeks) minus (10 percent times 220 weeks) + (7 percent times 220 weeks)]
ORDER

THEREFORE, it is ordered:

That Lear Corporation is to pay unto claimant healing period benefits from June 12, 2003 through August 28, 2003 and November 4, 2004 through August 22, 2005», »»»at the rate of five hundred eighteen and 31/100 dollars ($518.31) »per week.

That Lear Corporation is to pay until claimant fifteen point four (15.4) weeks of permanent partial disability benefits at the rate of five hundred eighteen and 31/100 dollars ($518.31) from August 29, 2003.
That Lear Corporation shall pay accrued weekly benefits in a lump sum.

That Lear Corporation shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

That Lear Corporation is to be given credit for benefits previously paid.

That Lear Corporation shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That Lear Corporation shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

That defendant, Second Injury Fund of Iowa, shall pay claimant one hundred thirty-seven point six (137.6) weeks of benefits at the rate of five hundred eighteen and 31/100 ($518.31) commencing fifteen point four (15.4) weeks after August 29, 2003.

That defendant, Second Injury Fund of Iowa, shall pay accrued weekly benefits in a lump sum.

That the Second Injury Fund of Iowa benefits shall accrue interest from the date of this decision.  

Signed and filed this _____29th____ day of January, 2010.

   ________________________







CLAIR R. CRAMER
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24 IF  = 25 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


