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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

GUADALUPE AGUILAR,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5028890
KIMCO CORPORATION,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

LIBERTY MUTUAL,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                        Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Guadalupe Aguilar, the claimant, seeks workers’ compensation benefits from defendants, Kimco Corporation, the alleged employer, and its insurer, Liberty Mutual, as a result of an alleged injury on December 29, 2008.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  An oral evidentiary hearing commenced on February 5, 2010, but the matter was not fully submitted until the receipt of the parties’ briefs and argument on February 16, 2010.  Oral testimonies and written exhibits received into evidence at hearing are set forth in the hearing transcript.  

The parties submitted exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit A, pages 2 through 4 will be cited as, “Exhibit A-2:4.”

ISSUES

At hearing, the parties submitted the following issues for determination:

I. Whether an employer-employee relationship existed between claimant and the alleged defendant employer at the time of the alleged injury;
II. Whether claimant received an injury arising out of and in the course of employment; 

III. The extent of claimant's entitlement to weekly temporary total or healing period benefits and permanent disability benefits; and,

IV. The extent of claimant's entitlement to medical benefits.

FINDINGS OF FACT

I was unable to assess the credibility of claimant’s testimony based on demeanor at hearing, as claimant and her husband did not appear at hearing.  Claimant appeared only by her attorney.  Claimant testified only by deposition.

Kimco is a company who supplies janitorial services to retail stores around the country.  Kimco supplied such services to the Target store in Ames, Iowa, the subject of this litigation.   

There is apparently no dispute that clamant was injured in December 2008 while performing janitorial services at this Target store.  However, claimant admits that at the time of this injury, she was performing work under the name of her daughter, Maria, who had previously worked for Kimco.  This began when Maria stopped working for Kimco about eight months before the injury.  Claimant signed payroll and other documents using her daughter’s name.  Payroll checks were issued in Maria’s name for work done by claimant.  The record does not reflect what happened to the money or how the checks were cashed.
This scenario was possible because claimant’s husband, Ignacio, was the “crew chief” or store supervisor at the Target store.  Kimco’s management consisted of Ignacio as the first line supervisor or crew chief; Jesus Gonzales the field supervisor; and Yerko Mena the senior area manager.  Yerko testified at hearing.  While claimant contends that Jesus knew of this situation before her injury, she admitted that she did not actually see Jesus while working until the day of her injury.  Jesus and Yerko both testified that they did not know of claimant’s involvement at the Target store prior to her injury.  Yerko testified that Ignacio did not have authority to hire workers as there is an established hiring process which begins with an application for employment.  He states that the only application received from clamant was submitted after the injury.  Claimant was not hired after this application.

The apparent motivation for claimant working under her daughter’s name is that she is not a legal resident of this country and likely would not be hired if she were to apply for Maria’s job.   

One of the critical issues is what Jesus, the field supervisor, knew and when he knew it.  His testimony conflicts with claimant as to his knowledge of her working situation before the injury.  There is no dispute that after the injury, Jesus attempted to put claimant on the payroll and even prepared a temporary badge for her, but her application was rejected.  Claimant argues that this demonstrates that he must have had some knowledge of her presence at Target before the injury as he would not have condoned perpetrating a fraud on the company.  Also, Ignacio, claimant’s husband, was never fired or disciplined after upper management became award of this situation and the work injury, but voluntarily quit many months later to get another job.  

Claimant’s arguments are mostly speculation.  The testimony of Jesus and Yerko are only controverted by claimant’s self-serving testimony and claimant refusal to testify in front of me.  Her absence at hearing was not planned by her attorney.  I was denied the opportunity to assess her demeanor.  Ignacio also refused to testimony and consequently does not contradict the testimony of Jesus and Yerko.  Consequently, I must find that Kimco managers were not aware at the time of claimant’s injury that she was performing janitorial duties at Target as a part of their crew.  I must also find that Ignacio had no authority to hire anyone on his own.  Therefore, I am unable to find that there was any contract of employment, express or implied, between claimant and Kimco at the time of her injury in December 2008.

Further findings are unnecessary to this decision.

CONCLUSIONS OF LAW

I.  Claimant must establish that an employee-employer relationship existed between herself and Kimco, at the time of her injury.  Only employees are entitled to compensation for work related injuries and occupational diseases under chapters 85 and 85A of the Iowa Code.  Iowa Code section 85.61(2) defines employee as a person who has entered into the employment of, or works under contract of service, express or implied, for any employer.  Iowa Code section 85.61(13)(b) excludes independent contractor from the definition of persons deemed to be “workers” or “employees.”

The Iowa Supreme Court has recognized five factors in determining whether or not an employer-employee relationship exists:  1) the right of selection, or to employ at will; 2) responsibility for payment of wages by the employer; 3) the right to discharge or terminate the relationship; 4) the right to control the work; and, 5) identity of the employer as the authority in charge of the work or for whose benefit it is performed.  The overriding issue is the intention of the parties.  Caterpillar Tractor Co. v. Shook, 313 N.W.2d 503 (Iowa 1981).  In Shook, the Court added that the primary purpose of the workers' compensation statute is to benefit the worker insofar as the statute permits and should be interpreted liberally with the view toward that objective.  The Court explained that the statute is intended to cast upon the industry in which the worker is employed a share of the burden resulting from industrial accidents.  As a result, "any worker whose services form a regular and continuing part of the costs of the product, and his method of operation is not such independent business that it forms in itself a separate route through which his own costs of industrial accident can be channeled, is within a presumptive area of intended protection.  Caterpillar Tractor Co. v. Shook, 313 N.W.2d at 506. 

In this case, I found that there was no contract of employment, express or implied, between claimant and Kimco.  Essentially, claimant and her husband were perpetrating a fraud upon Kimco to provide employment to claimant, an illegal alien.  Claimant argues for the application of the language in Shook to show an implied contract.  I cannot do so.  Intentional deception or fraud cannot constitute an implied contract.  

This is not to say that there are no possible scenarios where an employee using a false name cannot enter into an implied contract with an employer.  An implied contract could be inferred where the employer is either unreasonably negligent in its hiring practices or purposely so, to allow the use of low wage illegal immigrants into its workforce.  However, this was not shown in this case.

ORDER

1. Claimant shall take nothing.  

2. Claimant shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33.
Signed and filed this _____2nd_____ day of March, 2010.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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