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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

ALBERT FRED BOYD,
  :



  :                  File No. 1283295 


Claimant,
  :



  :                A R B I T R A T I O N

vs.

  :



  :                     D E C I S I O N 

ISLE OF CAPRI,
  :



  :            (FINAL AGENCY ACTION)


Self-Insured,
  :


Employer,
  :


Defendant.
  : 


   HEAD NOTE NO:   2800

______________________________________________________________________

STATEMENT OF THE CASE 

This is a proceeding in arbitration brought by Albert Fred Boyd against Isle of Capri, his former employer, based upon an alleged injury of September 7, 2000.  Albert seeks compensation for permanent partial disability and payment of benefits under section 85.27.  Albert seeks to recover the cost of an independent medical examination pursuant to section 85.39.  He also seeks alternate care.  Albert seeks penalty benefits under the fourth paragraph of section 86.13.  Isle of Capri, the employer, denies that Albert sustained an injury that arose out of and in the course of his employment and asserts that Albert failed to give timely notice as required by section 85.23.  

The case was heard at Davenport, Iowa, on January 18, 2002.  The record consists of testimony from Albert Fred Boyd, Athena Parris, Robert James, Barbara Wailand, and Don Newton.  The record also contains claimant’s exhibits 1 through 17 and defendant’s exhibits A through L.  

FINDINGS OF FACT 


Albert Fred Boyd is a 32-year-old man who obtained a GED after having attended alternative high school.  He attended four semesters at Hamilton Technical College where he completed approximately one-half of an electronics course.  


Most of Albert’s work history has been in the food service industry or working in department stores.  In the food service industry he usually performed room service and bussed tables.  He worked a limited amount as a cashier.  In the department stores he was a sales clerk and performed stocking.  He also performed a limited amount of cashier work.  He worked briefly for a security company and was unsuccessful at an attempt to work installing radios in vehicles.  (Exhibits 17, and I, pages 31 through 36)  

Albert testified at hearing that he injured his back on September 7, 2000, while pushing a room service cart.  He related that he twisted his back while going around a corner and that it felt as if he had strained a muscle.  


Albert’s health history is remarkable for back problems that he was experienced since 1995.  (Ex. J)  In 1998 he received chiropractic care for low back pain, which extended into his left leg.  The low back with left leg complaints are found in treatment notes dated May 28, 1997; June 2, 1998; June 4, 1998; June 9, 1998; June 12, 1998; February 12, 1999; and February 16, 1999.  When Albert received an independent medical examination the records indicate that he provided a history of having had a similar episode in 1996 that resolved in a brief period of time without specific therapy and another episode in 1998, which resolved over a period of approximately one and one-half months.  (Ex. 5, p. 13)  At hearing Albert related that in 1997 he experienced the spontaneous onset of lower back and leg pain.  He related that he did not seek medical care and that the pain went away.  Albert also related that in 1998 he experienced another episode similar to that he experienced in 1997 only the pain was greater and he sought chiropractic care for approximately two months before the pain went away.  


Albert testified at hearing that his back started hurting approximately one week after the September 7, 2000, event and that nine days after the injury his left leg started hurting.  Albert first sought care for his back complaints at Palmer Chiropractic Clinic on September 26, 2000.  The notes of that care state in pertinent part: 

Pt reports that about 2 weeks ago while working (room server at a hotel) pushing a waist-high food cart, he experienced a sudden sharp pain in the low back area.  The pain radiated down into the left thigh to the knee.  He alleviated the pain by stretching & resting during a two-week period.  It was dull and constant during that period, but tolerable.  He had a second episode on Saturday, 9/23/00 while pushing a food cart.  Since then the pain is episodic.  It is worse when he gets up in the morning.  Nothing makes it better – even pain medication.  

(Ex. 8, p. 24)


Albert went on to receive medical care and treatment, including an MRI, which showed that he had two herniated lumbar discs.  (Exs. 3 and 4)  


Albert testified at hearing and in his deposition he told his supervisors that he had injured his back at work.  Supervisors Barbara Wailand and Don Newton testified at hearing.  They denied that Albert had told them prior to December 7, 2000, that he had injured his back at work.  They acknowledged that he had exhibited some symptoms of medical problems but did not inquire about the source of the problems.  Athena Parris became Albert’s supervisor in February 2001.  Prior to that time she was his coworker.  She was aware that Albert had back problems but did not know what was causing the problems.  She testified at hearing that she did not ask.  


The employer’s policy requests that its employees promptly report any work related injuries.  Albert, like other employees, was instructed that he was to promptly report work related injuries.  (Exs. B and C)  A notice was posted at the work place, which gave instructions for reporting work related injuries.  (Ex. D)  I find that Albert was fully aware of the employer’s policy requiring prompt reporting of work related injuries.  


Albert eventually reported his injury on December 7, 2000.  (Exs. 1 and F)  A few days later he was given notice that his workers' compensation claim was denied.  (Exs. 2 and E)  There is evidence that Albert had health insurance that refused to pay for his treatment.  It is unclear from the record regarding whether or not that was a group plan provided by the employer.  If it were a group plan, refusing to pay because the condition was the result of a work related injury would have been contrary to section 85.38(2) after the date when Albert’s workers' compensation claim was denied.  


I find that Albert may have injured his back while pushing a cart as part of the duties of his employment for Isle of Capri on or about September 7, 2000.  While Albert placed the date at September 7, 2000, with great certainty, his memory of other things regarding his employment was substantially different when he was deposed.  (Ex. A)  His testimony about reporting his injury to others in the work place prior to December 7, 2000, is totally uncorroborated by any other evidence.  Albert’s testimony that he did not experience any pain until a week after the incident occurred is contradicted by the chiropractic record of September 26, 2000.  I find that it is not possible to determine when Albert experienced the onset of pain.  (Ex. 8) 


Albert’s last episode of low back and leg pain resolved with one and one-half to two months of chiropractic care.  Nothing in the record indicates that whenever Albert experienced the onset of pain, that he had any reason to expect a course different than what occurred in 1998.  Nothing shows any reason for why Albert should have expected the symptoms to resolve promptly without the need for care, particularly since the 1998 episode had proved to be worse than his earlier episode. 


I also consider it unlikely that the herniated discs were caused by the simple act of pushing a cart.  The history of similar symptoms shown in the chiropractic records suggests that the herniation may very well have preexisted September 7, 2000.  The fact that Albert was able to continue working until the summer of 2001 when his employment was terminated following a drug test suggests that his condition was chronic, rather than something that developed acutely as a result of something that happened on September 7, 2000.


I find that the employer would not have had any reason to independently believe that whatever back problems Albert exhibited prior to December 7, 2000, were the result of a work related injury or that they carried the potential for being the basis for a workers' compensation claim until Albert reported the injury on December 7, 2000.  The work Albert performed was not particularly strenuous and could not be expected to produce significant injury.  The work, like most jobs, could provide a setting in which a preexisting back problem or other preexisting health problem could manifest itself.  

CONCLUSIONS OF LAW 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 14(f).

Section 85.23 requires an employee to give notice of the occurrence of an injury to the employer within 90 days from the date of the occurrence, unless the employer has actual knowledge of the occurrence of the injury.

The purpose of the 90-day notice or actual knowledge requirement is to give the employer an opportunity to timely investigate the facts surrounding the injury.  The actual knowledge alternative to notice is met when the employer, as a reasonably conscientious manager, is alerted to the possibility of a potential compensation claim through information which makes the employer aware that the injury occurred and that it may be work related.  Dillinger v. City of Sioux City, 368 N.W.2d 176 (Iowa 1985); Robinson v. Dep't of Transp., 296 N.W.2d 809 (Iowa 1980).  The time period for giving notice does not begin to run until the claimant as a reasonable person, should recognize the nature, seriousness and probable compensable character of the injury.  The reasonableness of claimant's conduct is to be judged in light of claimant's education and intelligence.  Claimant must know enough about the condition or incident to realize that it is both serious and work connected.  Positive medical information is unnecessary if information from any source gives notice of the condition's probable compensability.  Robinson, 296 N.W.2d at 812.

Failure to give notice is an affirmative defense which the employer must prove by a preponderance of the evidence.  DeLong v. Highway Comm'n, 229 Iowa 700, 295 N.W. 91 (1940).


The legal analysis is that the burden of proof is upon the employer to prove that the employee did not give notice within the 90-day statutory period.  In this case that fact is well established by the evidence.  The employer then must show evidence that it did not have actual notice of the injury within that same 90-day period.  The evidence contains nothing which would have caused the employer to be held accountable in this case under the actual notice standard.  The employee then has an opportunity to seek relief under the discovery rule by showing that the employee, as a reasonable person, did not recognize the nature, seriousness, and probable compensable character of the injury at the time the injury occurred.  If the employee carries the burden of proving that those three prongs of the discovery rule test did not exist until some time later than the actual date of the traumatic injury, then the period for giving notice commences on the date that those three prongs are shown to have first arisen.  I conclude that Albert failed to prove that he, as a reasonable person, did not recognize the nature, seriousness, and probable compensable character of his injury until some date after the date the injury itself occurred.  Albert had experienced two similar episodes in the past.  The second was more severe than the first.  The second remained symptomatic for at least a month and did not resolve without chiropractic care.  The record of Albert’s chiropractic treatment confirms the lack of a prompt recovery without the necessity of seeking care.  Having experienced a similar episode before, it was not reasonable for Albert to fail to recognize that this episode was likely equally as serious as the prior episode and that it would require chiropractic or other medical care to resolve.  It is concluded that Albert failed to prove that he is entitled to relief under the discovery rule even though he gave actual corroborated notice on the 91st day after the date of injury he alleged.  


Failing to comply with the employer’s policy of promptly reporting injuries does not constitute a legal defense to a workers' compensation claim so long as the notice requirement of section 85.23 is met.  Evidence that the employee failed to give notice required by an employer’s policy is a factor that can be considered when determining the credibility of the injury allegation and other factual issues associated with the case, but it is not a legal defense. 


It is, therefore, determined that Albert Fred Boyd’s claim for benefits based upon an alleged injury of September 7, 2000, is barred by the provisions of section 85.23.

ORDER 


IT IS THEREFORE ORDERED:


That the claimant’s claim is denied.  


It is further ordered that neither party recover costs from the other in this proceeding.  


The undersigned was appointed Interim Workers’ Compensation Commissioner after the hearing in this case was conducted.  This decision is final agency action pursuant to Iowa Code sections 17A.15 and 86.24(5).  This decision may be appealed through judicial review pursuant to Iowa Code section 17A.19.  

Signed and filed this ____17th___ day of April, 2002.

     ________________________







   MICHAEL G. TRIER
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