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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

LOUIS G. KURHAIS,
  :



  :                 File No. 5007093


Claimant,
  :



  :                  ARBITRATION

vs.

  :



  :                     DECISION

SECOND INJURY FUND OF IOWA,
  :



  :      




Defendant.
  :                       HEAD NOTE NO:  3202; 3203

______________________________________________________________________

STATEMENT OF THE CASE 

Louis Kurhais, claimant, filed a petition in arbitration seeking workers' compensation benefits from the Second Injury Fund of Iowa as a result of an injury he allegedly sustained on June 1, 2000 that allegedly arose out of and in the course of his employment.  This case was heard and fully submitted in Fort Dodge, Iowa on November 2, 2004.  The evidence in this case consists of the testimony of claimant and defendant’s exhibits C through O and Q and AA through VV and joint exhibits 1 through 17.  

ISSUE 

Whether claimant is entitled to Second Injury Fund of Iowa benefits and, if so, the amount of benefits.

FINDINGS OF FACT


The deputy workers' compensation commissioner, having heard the testimony and considered the evidence in the record, finds that: 


Louis Kurhais, claimant, was born in 1941 making him 63 years old at the time of the evidentiary hearing.  He is a high school graduate and has attended college and taken courses in engineering, computer programming and management from 1959 to 1990.  (Exhibit 1, pages 1 through 2)  His work experience includes tool designer, draftsman, project/product engineer, office manager, self-employed pet storeowner, motel clerk, engineering technician, and truck driver.  (Ex. 2, pp. 1-4)  In these jobs his hourly pay ranged from $5.50 per hour to $15.50 per hour, his salary ranged from $12,000.00 to $28,000.00 per year and he was paid from $.20 to $.30 per mile as a truck driver.  (Ex. 2, pp. 1-4)  At the time of the hearing he was living in northern Minnesota. 


In March 1997, while working for a trucking company in Michigan, he allegedly sustained multiple injuries while trying to change a tire.  (Ex. BB and Ex. E)  A doctor examining him in July 1997 found he had no ratable permanent disability nor restrictions as a result of the injuries.  (Ex. CC)  Claimant testified that the judge hearing his claim denied him workers' compensation benefits.  


Claimant began working for Smithway Motor Xpress or its predecessor as an over-the-road truck driver in 1997.  (Ex. 2, p. 1)  The jobs at Smithway Motor Xpress require an ability to lift a minimum of 100 pounds and move 220 pounds and drive 8‑10 hours per day.  (Ex. 3, pp. 2-3)  In 1998 claimant was diagnosed with several conditions including chronic pancreatitis and adult onset diabetes.  (Ex. GG)  Claimant testified these conditions were controlled by medication and diet and he had no work restrictions for them.  


In May 1999, claimant experienced numbness, tingling and loss of strength of the right wrist.  (Ex. 8, p. 1)  On July 21, 1999, Joseph Henry, M.D., formed an impression of right carpal tunnel syndrome. (Ex. 9, p. 2)  On August 19, 1999, Dr. Henry performed surgery consisting of open right carpal tunnel release.  (Ex. 9, p. 3)  Dr. Henry wrote on September 22, 1999 that claimant should consider lighter duty work in the future because claimant’s posttraumatic arthrosis of the wrist would become more symptomatic with time.  (Ex. 9, p. 6)  Dr. Henry released claimant to resume full-duty work as an over-the-road truck driver effective September 29, 1999.  (Ex. 9, p. 4)  On February 4, 2000, Dr. Henry deferred to the Minnesota’s workers' compensation guidelines for determining claimant’s impairment for the right carpal tunnel syndrome.  (Ex. 9, p. 9)  


On May 15, 2000, claimant reported to Charles Helleloid, M.D. that he had been assigned a new truck that required more shifting than his old truck and his carpal tunnel was bothering substantially the right hand.  (Ex. 8, p. 6)  On October 25, 2000, Smithway Motor Xpress directed claimant to see Dr. Henry as soon as possible and claimant was advised not to drive a Smithway Motor Xpress truck until he had been evaluated by Dr. Henry.  (Ex. 4, p. 1)  According to claimant, Smithway Motor Xpress was not able to accommodate his restrictions and he last worked for Smithway Motor Xpress on October 25, 2000.  (Claimant’s testimony)  


On November 14, 2000, and November 22, 2000, Dr. Helleloid wrote in his office notes he thought claimant’s carpal tunnel on the left was work related.  (Ex. 8, pp. 10‑11)  Also on November 22, 2000, Dr. Henry wrote that claimant had had EMG and nerve conduction velocity tests on November 11, 2000, which showed mild median ulnar neuropathy of the left upper extremity.  (Ex. 9, p. 12; and Ex. 5, p. 3)  Also on November 22, 2000, Dr. Henry wrote that due to safety concerns he recommended claimant be tested for his safety on driving a semi.  (Ex. 9, p. 14)  In December 2000, Dr. Helleloid thought claimant should have a functional capacity evaluation (FCE) and, according to claimant, Dr. Helleloid would later not accept the results of the FCE after claimant expressed criticism of the test.  (Claimant’s testimony and Ex. 8, pp. 13‑19)  


A medical consultant did an evaluation of claimant for his application for Social Security Disability benefits.  (Ex. 10)  In the report dated December 21, 2000, the evaluator found that due to claimant’s right carpal tunnel syndrome he could lift or carry 20 pounds occasionally and 10 pounds frequently and that his ability to drive a truck was significantly limited.  (Ex. 10, pp. 2-3)  Claimant testified that on March 1, 2001 he began receiving Social Security Disability benefits retroactive to October 2000.  


On February 15, 2001, a registered nurse, Margaret Byne, at the Duluth Clinic, wrote that claimant had no loss for the left hand and had an impairment of 15 percent of the right upper extremity under the AMA Guides.  (Ex. LL)  It is noted that Dr. Henry was in the department of orthopedics at the Duluth Clinic.  (See for example, Ex. 9, p. 12)


Claimant was the subject of a surveillance video on April 20, 2001.  The video shows claimant in activities for a total of approximately 2½  minutes.  During this time claimant is seen walking, carrying light material and carrying multiple shopping bags for a distance of approximately 50 feet.  The claimant did these activities without noticeable difficulties.  (Ex. Q)  


On April 27, 2001, Jack Drogt, M.D., an orthopedic surgeon, conducted an IME of the claimant at the request of Smithway Motor Xpress’ workers' compensation insurer.  (Ex. 12, p. 1)  Dr. Drogt reviewed available medical records, took claimant’s history and examined claimant.  (Ex. 12, pp. 1-6)  On physical examination Dr. Drogt found objective findings consistent with ulnar nerve subluxation in the left arm.  (Ex. 12, p. 6)  Dr. Drogt rated claimant’s impairments as 22.8 percent of the right upper extremity and 9.5 percent and 1.75 percent of the left upper extremity.  (Ex. 12, p. 8)  Dr. Drogt also thought a 35-pound lift and carry restriction was reasonable.  (Ex. 12, p. 8)  Dr. Drogt noted that claimant’s smoking one to three packs of cigarettes per day could cause “neuropathic” symptoms.  (Ex. 12, pp. 8-9)  After receiving additional information (not specified in the record), Dr. Drogt wrote on June 12, 2001 that he stood by the conclusions in his April 27, 2001 report.  (Ex. 12, p. 10)  


On August 7, 2001, Dr. Helleloid completed a form for “report of work ability” in which he indicated claimant’s bilateral carpal tunnel was work related and he could return to work, light duty, for four hours a day with no repetitive use of the hand and no driving.  (Ex. 8, p. 24; and Ex. 14, p. 9)  Dr. Helleloid’s office note on August 7, 2001 indicates claimant was on Social Security Disability but wanted the work restrictions so he could get a part-time job.  (Ex. 8, p. 24)  Claimant began working at a McDonalds in August 2001 cleaning up for three hours per day earning $5.40 per hour.  (Ex. 2, p. 1)  Claimant testified that he worked there until February 2002 when McDonalds could not accommodate his diabetes and he left employment there.  He then began delivering 210 newspaper shoppers door to door per week earning $16.80 per hour.  (Claimant’s testimony)  


In response to a FAX dated September 24, 2001, Dr. Henry wrote that under the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, claimant had a three percent “permanent partial disability” of the right upper extremity attributable to the carpal tunnel syndrome injury and two percent permanent partial disability attributable to his diabetes.  (Ex. 9, p. 15)


In a letter dated December 12, 2001, Dr. Drogt wrote Smithway Motor Xpress’ workers' compensation insurer that he had used the AMA Guides to the Evaluation of Permanent Impairment, 4TH Edition, in preparing his April 27, 2001 report.  (Ex. 12, p. 11)  Dr. Drogt also wrote on December 12, 2001 that the impairment rating he provided was fully attributed to claimant’s work-related injury/conditions and it would be difficult for him to apportion between the work-related component and nonwork-related neuropathies or vasculopathies.  (Ex. 12, pp. 11-12)


Claimant was seen by Donna Bahls, M.D., for the purpose of an independent medical evaluation at Smithway Motor Xpress’ and its workers' compensation insurer’s request.  (Ex. 13, pp. 1-2)  Dr. Bahls took claimant’s history, reviewed medical records and conducted a physical examination of claimant.  (Ex. 13, pp. 4-17)  In her report dated February 23, 2004, Dr. Bahls opined:  that claimant’s driving for Smithway Motor Xpress was not a substantial factor in causing the increased pain in claimant’s wrist; that claimant had a five percent impairment of the right upper extremity, two percent for his preexisting condition and three percent for the work-related activities; that changes in the left wrist were not a direct result of activities that he did driving for Smithway Motor Xpress; that he had a zero percent impairment for left wrist symptoms in relationship to activities he did at Smithway Motor Xpress; and that he had no restrictions in relationship to any injuries he sustained while working for Smithway Motor Xpress.  (Ex. 13, pp. 19-20)  On February 27, 2004, Dr. Bahls was provided additional medical records regarding claimant’s injury while working in Michigan.  (Ex. B, p. 21)  On March 29, 2004, Dr. Bahls wrote that the additional records did not change but reinforced her opinions in her February 23, 2004 report.  (Ex. 13, p. 22)  In a letter dated September 8, 2004, Smithway Motor Xpress and its insurer’s attorney asked Dr. Bahls whether claimant’s left carpal tunnel was caused by his right carpal tunnel.  (Ex. 13, pp. 23-24)  In a letter dated September 9, 2004, Dr. Bahls responded that claimant’s injury on August 19, 1999 was limited to right carpal tunnel and that claimant’s left upper extremity conditions were not caused by the right carpal tunnel.  (Ex. 13, p. 25)  


On cross-examination, claimant testified that he had entered into an agreement for settlement with Smithway Motor Xpress and its insurer in which the parties agreed that claimant was entitled to no more benefits than what Smithway Motor Xpress and its insurer had agreed to pay in its February 12, 2002 letter, namely based on 22.8 percent disability of the right arm and 11.25 percent disability of the left arm which in turn was based on Dr. Drogt’s ratings.  (Ex. 17, p. 1)  


Claimant testified at the hearing that he continues to work delivering the shopper newspapers.  He also testified that he drops things.  He further testified that he still hunts and does yard and house work.  

CONCLUSIONS OF LAW 


The issue to be resolved is whether claimant is entitled to Second Injury of Iowa Fund benefits and, if so, the amount of benefits. 

Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg, or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978); Lawyer and Higgs, Iowa Workers' Compensation-Law and Practice, section 17-1.

The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).


The first matter that must be resolved is whether claimant had a prior qualifying loss.  Claimant had right carpal tunnel and surgery in August 1999 for the condition.  Dr. Henry thought claimant should consider lighter duty work because of the right carpal tunnel.  Dr. Henry thought claimant had a three percent permanent impairment of the upper extremity for the work injury from August 19, 1999 and two percent impairment attributable to his diabetes (which was diagnosed in 1998).  Dr. Drogt thought claimant had an impairment of 22.8 percent of the right upper extremity.  Dr. Bahls agreed with Dr. Henry’s impairment rating of a total of five percent of the right upper extremity.  Claimant has proved that he had a prior loss, namely a loss of the right arm.  That loss is from both the work injury of August 19, 1999 and diabetes. 


The next matter that must be resolved is whether claimant has had a second qualifying loss for purposes of the Second Injury Fund of Iowa statute. 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries, which result from cumulative trauma, are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W. 2d 368 (Iowa 1985).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

When claimant began driving a truck that caused him to do more shifting than he did in a truck he had been driving previously, he experienced symptoms in his left arm.  Testing on November 11, 2000, showed mild median ulnar neuropathy of the left upper extremity.  Dr. Helleloid thought claimant’s left carpal tunnel syndrome was work related.  Dr. Drogt opined that claimant’s impairment of the left upper extremity was 11.25 percent and that claimant’s condition and impairment was work related.  In October 2000, Smithway Motor Xpress determined that claimant should not be driving a truck until claimant was seen by Dr. Henry.  Dr. Henry in effect thought claimant should not be driving a semi for safety reasons.  Dr. Bahls and Ms. Byne thought claimant had no impairment or loss of the left arm.  Dr. Bahls recommended no restrictions but Dr. Helleloid indicated claimant had restrictions due to his bilateral carpal tunnel.  When all evidence is considered, claimant has proved that he sustained a compensable loss of the left arm.  It is also noted that although the agreement is not binding on the Second Injury Fund of Iowa, claimant and Smithway Motor Xpress entered into an agreement in which claimant was paid permanent partial disability of 11.25 percent of the left arm.  

The next matter that must be decided is claimant’s industrial disability from the cumulative effects of the loss of the right arm and of the left arm.  

Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant was 63 years old at the time of the evidentiary hearing.  He is a high school graduate and has attended college and taken courses beyond high school.  His work experience has been varied.  Some of his jobs were mental and some physical.  He has been self-employed.  Because of his restrictions it appears he can no longer safely drive trucks.  It appears, however, he can drive automobiles.  Because of the agreement between Smithway Motor Xpress and claimant, claimant is bound by the disability determinations, namely 22.8 percent of the right arm and 11.25 percent of the left arm, in that agreement.  Because those disabilities were based on Dr. Drogt’s independent medical examination and will give the Second Injury Fund of Iowa more credit for the losses than other impairment ratings, Dr. Drogt’s ratings will be accepted.  Claimant has restrictions suggested by Dr. Helleloid but no suggested restrictions by Dr. Bahls.  Claimant found employment at a McDonalds but that employment ended when claimant’s diabetes could not be accommodated.  It is noted claimant testified that before leaving work at Smithway Motor Xpress his diabetes was controlled by medication and diet and he had no work restrictions due to the diabetes.  Claimant has had surgery on his right arm but has not had surgery on his left arm.  When all relevant factors are considered, claimant has an industrial disability of 35 percent as a result of the combined effects of the losses of the right arm and the left arm.  An industrial disability of 35 percent of the combined effects of the two injuries entitles claimant to 89.875 weeks of benefits from the Second Injury Fund of Iowa.  [(35% times 500 weeks) minus (22.8% times 250 weeks plus 11.25% times 250 weeks)]

ORDER 


THEREFORE, IT IS ORDERED: 


That the Second Injury Fund of Iowa shall pay claimant eighty-nine point eight seven five (89.875) weeks of benefits at a rate of two hundred sixty-six and 50/100 dollars ($266.50) per week commencing twenty-eight point one two five (28.125) weeks after April 27, 2001.


That the Second Injury Fund of Iowa shall pay accrued benefits in a lump sum. 


That the Second Injury Fund of Iowa benefits shall accrue interest from the date of this decision. 


That the Second Injury Fund of Iowa shall pay the cost of this matter except for the filing fee.  (See Second Injury Fund v. Greenman, File No. 5003370 (App. October 19, 2004)).

Signed and filed this ____29th_____ day of December, 2004.

   ________________________







   CLAIR R. CRAMER
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