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before the iowa WORKERS’ compensation commissioner

______________________________________________________________________



  :

KAY GODFREY,
  :



  :


Claimant,
  :                   File No. 5013749



  :

vs.

  :                        A P P E A L



  :                  

WONDER HOSTESS THRIFT,
  :                     D E C I S I O N



  :                          


Employer,
  : 

Defendant.
  :                     Head Note Nos.: 1803; 4000.2

______________________________________________________________________

Pursuant to an order of delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, the undersigned enters this decision for the workers’ compensation commissioner.  There is no right of appeal of this decision to the workers’ compensation commissioner.

MOTION TO RECUSE

After the filing of their appeal brief, defendant moved to recuse not just the current workers’ compensation commissioner, Christopher J. Godfrey, from involvement in these proceedings, but to recuse “the agency” from any further involvement in this proceeding.  It is unclear what is meant by “the agency” in the motion.  The workers’ compensation commissioner is the manager of the Division of Workers’ Compensation.  This division is a part of the Iowa Department of Workforce Development.  For the purposes of ruling on this motion, I must assume that the word “agency” in the motion to recuse is meant to recuse any member of Commissioner Godfrey’s staff in the Division of Workers’ Compensation, including all deputy commissioners.

A review of the agency file indicates that this claim was filed on August 12, 2004.  Hearing on the petition was conducted by Clair R. Cramer, a deputy workers’ compensation commissioner, on May 24, 2005.  An arbitration decision by Deputy Cramer was filed on July 21, 2005, awarding benefits to this claimant.  Deputy Cramer denied a motion for rehearing on September 7, 2005.  Claimant filed a notice of appeal on September 13, 2005.  No appeal or cross-appeal was filed by defendant.

It is also noted that former Workers’ Compensation Commissioner Michael G. Trier announced his retirement in early December 2005 and actually retired at the end of December 2005.  Christopher J. Godfrey was appointed his successor by Governor Thomas Vilsack in January 2006.  The last appeal brief in this matter was filed on February 2, 2005.  

Defendant’s motion to recuse the agency was filed on February 13, 2005.  The delegation of authority to me was filed on February 28, 2006.  A motion for clarification as to the motion to recuse the agency was filed on March 3, 2006.

First, there is little dispute that a conflict of interest exists as Commissioner Godfrey is not only the son of the claimant but represented his mother in the arbitration proceedings and at the evidentiary hearing in May 2005 before becoming commissioner of this agency in January 2006.  

In response to this conflict of interest, Commissioner Godfrey delegated full authority to me to handle further proceedings in this matter, include the appeal and related matters, thereby ending his involvement in this matter.   

Apparently, this delegation of authority was insufficient for defendant who apparently still insists that the entire staff of this agency is tainted by the conflict of interest.  Admittedly, as a deputy commissioner, I am still, generally, under the commissioner’s supervision and authority except for these proceedings.  However, a delegation to remove himself directly from these proceedings is the most that can be done by any workers’ compensation commissioner under our governing statutes to address this conflict of interest.

The Iowa Administrative Procedure Act, section 17A.11, indeed, provides for recusal of presiding officers in contested case administrative hearings and for appointment of substitutes either by the governor for elected officials or the appointing authority for appointed officials.  However, these provisions are not applicable to remove an entire agency from the process, especially when only members of that agency have the statutory authority to act in an administrative proceeding.  The first sentence of Iowa Code section 86.17(1) states as follows:  “Notwithstanding the provisions of section 17A.11, the workers’ compensation commissioner or a deputy workers’ compensation commissioner shall preside over any contested case proceeding brought under this chapter, chapter 85, or 85A, or 85B in the manner provided by chapter 17A.”  (emphasis added)

Earlier in that same chapter, Iowa Code section 86.3 further provides as follows:

Notwithstanding the provisions of chapter 17A, in the absence or disability of the workers’ compensation commissioner, or when written delegation of authority to perform specified functions is made by the commissioner, the deputies shall have any necessary specified powers to perform any necessary or specified duties of the workers’ compensation commissioner pertaining to the commissioner’s office.  Notwithstanding the definitions and terms of chapter 17A, pertaining to the issuance of final decisions, when the above circumstances exist a deputy commissioner shall have the power to issue a final decision as if issued by the agency.

Consequently, regardless of 17A, the only agency that has statutory authority to act upon a workers’ compensation claim is the commissioner or a deputy commissioner.  No other agency, entity or individual can act on behalf of a workers’ compensation commissioner other than one of the commissioner’s deputies, and then only after a delegation of authority to do so.

The logical extent of defendant’s arguments in this case is that if this agency cannot act, then no one can and the claim must therefore fail.  This I do not find convincing.  This claimant should not be denied workers’ compensation benefits simply because her son was later appointed commissioner.

I also do find much merit in defendant’s concerns about prejudice in that the arbitration decision was issued after hearing by a deputy commissioner who, at the time, was supervised by another workers’ compensation commissioner, six months before that commissioner left.  Whatever concerns that remain should be, in any event, put to rest by my decision set forth below to fully adopt the arbitration decision, a decision that defendant chose not to appeal.

The motion to recuse the agency is denied.

APPEAL DECISION
Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision of July 21, 2005, filed in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

Any delay in commencing weekly benefits is certainly a serious matter if a worker’s compensation system is function properly.  However, in this case, I cannot fault the defendants for this delay.  When Kay Godfrey chose to delay reporting the injury and obtain extensive medical treatment on her own, the insurance claims adjuster acted reasonably in waiting to commence benefits until available medical records were provided and until a physician chosen by the employer was able to provide causation advice.  The need for an independent review of the case by a physician chosen by the employer was amplified in this case because the records were not provided until well after extensive back surgery.  Claimants who opt to choose their own physicians must assume the responsibility for any delays in their claims processing caused when those physicians do not timely provide records to claims representatives.  The presiding deputy was correct in stating that such delays would not be permitted by this agency had the physicians responsible been retained by the employer. 
Claimant shall pay the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this 28th day of March, 2006.











____________________________
                       
   
   
  LARRY WALSHIRE
                      
     
            DEPUTY WORKERS’ 
                      
    
COMPENSATION COMMISSIONER
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