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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

CHERYL S. JENSON,
  :



  :


Claimant,
  :


  :

vs.

  :



  :           File No. 966130

COVENANT MEDICAL CENTER,
  :



  :       A R B I T R A T I O N 


Employer,
  :


Self-Insured,
  :             D E C I S I O N


Defendant.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in review reopening under Iowa Code chapters 85 and 17A.  Claimant, Cheryl S. Jenson, sustained a work injury in the employ of self-insured defendant Covenant Medical Center on May 2, 1990.  Jenson’s claim against Covenant was originally heard on October 25, 1995.  Final agency action consisted of an appeal decision filed May 30, 1997, finding that Jenson had sustained injury when she was struck on the neck and shoulder by a falling stack of x-rays, and that the injury caused aggravation of a preexisting degenerative condition in the cervical spine.  It was further held that Jenson was receiving treatment for a mental condition, depression, but that “events have not yet progressed to the point that an adjudication can be made upon whether or not the depression will ultimately prove to be a permanent condition."  Jenson was awarded permanency benefits based on a thirty percent industrial disability commencing September 7, 1993, along with medical benefits.  The agency decision was subsequently affirmed by the Iowa District Court for Black Hawk County.

Jenson’s petition for review reopening was heard in Waterloo, Iowa, on September 20, 2000.  The record consists of Jenson’s exhibits 1-14, Covenant’s exhibits H-T, V, Y, Z and AA, and the testimony of Jenson and Farid Manshadi, M.D.

ISSUES

STIPULATIONS:

1. Jenson sustained injury arising out of and in the course of employment on May 2, 1990.

2. Healing period entitlement is not in dispute.

3. Permanent disability should be compensated by the industrial method (loss of earning capacity).

4. The correct rate of weekly compensation is $169.83.

5. Disputed medical treatment and its costs were reasonable and necessary.  Also, Covenant will pay disputed medical costs incurred no later than May 10, 1999.

6. Defendants have paid the prior award and are entitled to credit under Iowa Code section 85.38 for sick pay or disability benefits from April 24, 1994 and continuing to the date of hearing.

ISSUES FOR RESOLUTION:

1. Whether the work injury caused permanent disability.

2. Whether Jenson has sustained a change in circumstances since the first hearing such as to justify an increase or reduction in industrial disability.

3. Entitlement to medical treatment costs.

4. Entitlement to alternate medical care.

FINDINGS OF FACT

Cheryl Jenson’s condition and the liability of Covenant Medical Center were established by final agency action as of the date of the arbitration hearing, October 25, 1995.  As of that date, Jenson had not worked since September 6, 1990, and was receiving both social security disability and long-term disability benefits.

As a result of the x-rays falling on her and aggravating her degenerative cervical condition, it was found, Jenson underwent an anterior diskectomy and fusions at three levels, from C4-5 to C6-7.  Despite professional opinion to the contrary (including Jenson’s treating physiatrist, Dr. Manshadi), Jenson was not totally disabled from employment, and “still physically capable of moderate physical activity.”  Chronic pain from the neck condition and a perceived brain injury resulted in clinical depression for which Jenson was receiving treatment, but the condition had not yet been shown permanent in nature.  Although Jenson had some memory loss and dysfunction, she failed to prove that she had sustained brain injury in the accident.

Cheryl Jenson is a high school graduate who attended a hospital histology course.  Her work history includes employment in histology, as a waitress, and a fast food restaurant manager.  As noted, she has not worked since 1990, and clearly has no intention of returning to competitive employment.

Jenson has suffered no “new” traumas since the arbitration hearing, but claims that her physical condition is now much, much worse.  She suffers from frequent or constant spasms.  Her shoulders are now permanently frozen into a “shrugged” position, which was not the case in 1995.  At the hearing, Jenson’s posture demonstrated very obvious hunched or “shrugged” shoulders.  She has reduced range of motion in the neck, shoulders and arms, and indicates she cannot now lift her arms even to shoulder level, as she could in 1995.  She claims that pain levels are now significantly increased in the neck and back, such that she cannot even lift a jug of milk.  However, Jenson admits that her condition was also bad in 1995: for example, even then she had to sit on the floor in front of her refrigerator in order to move items in and out.  

Jenson also feels that her psychological condition has deteriorated.  She feels even more depressed, takes higher dosages of medicine, has additional cognitive and memory problems, and “lives like a recluse.”  She has more frequent and more intense headaches.  Never, Jenson says, does she have a “good” day.

Dr. Manshadi concurs.  Board-certified in physical medicine and rehabilitation, he has treated Jenson for neck and shoulder problems since before 1995.  He says her condition is now worse for the following reasons:

A. Well, basically she’s been coming to our office more frequently and a lot more treatments, injections, physical therapy, acupuncture treatment, massages, and in fact, now she’s been in fact found to have frozen shoulders, that she has difficulty moving her shoulders to full range that normally you and me can do, and her shoulders are all shrugged up now and protract upward because of so much tightness and spasm in those muscles in the shoulder and back and neck.  (Manshadi Partial Transcript, p. 6)

Since 1995, Dr. Manshadi reports, Jenson’s range of motion in the neck has decreased and her shoulder muscles have tightened up significantly.  He did not expect either condition to worsen in 1995, but now thinks the deterioration is permanent.  Although Dr. Manshadi has not offered direct treatment for Jenson’s depressive condition, he thinks it both injury-related and permanent.  As he did in 1995, moreover, Dr. Manshadi thinks Jenson is totally disabled:

A. Well, my basis is that at the time when we saw her, you know, ’95, she had all this pain and difficulty with the neck and shoulder and now being so much worse it just became clear to me that she just hundred percent disabled.  She can’t use her shoulders properly.  Periodically she has those memory changes, memory problems.  I think the last physical therapy evaluation also they found weakness in the upper extremities.  And she doesn’t have full strength in her upper extremities as well, so just putting it altogether is just – I’m not sure what else she can be doing at this point.

 
. . . .  (Manshadi, p. 22)

Q. [Can Cheryl] be gainfully employed?

A. Well, with the restriction I indicated earlier, I’m not sure, you know, what kind of a job she can perform now.  I think, you know, probably she does her own activity of daily living with a lot of effort, and far be it from trying to do any kind of work or not.  I’m not sure if she can sit for more than a half an hour or so, and you know, she’s going to be having difficulty sitting, standing or stooping or bending or lifting, and it’s just going to be difficult for her to do any of those activities.  (Manshadi, pp. 25 & 26)

Jenson’s psychiatrist, Penumetsa Raju, M.D., is no longer “authorized” by defendants.  In response to defense counsel in November 1999, however, he agreed that Jenson’s condition since 1995 has shown some improvement.  There is, however, no evidence in the record indicating that Jenson’s condition is cured.  According to C. Scott Jennisch, M.D., and Bruce Bfohl, M.D., psychiatrists at the University of Iowa Hospitals and Clinics, Jenson was evaluated in January 1999 and found to have a chronic major depressive disorder, single episode, moderate to severe symptoms.  Drs. Jennisch and Bfolh were, however, unable to causally connect the disorder to the original work injury.

In June 1999, Jenson was seen for an independent medical evaluation at defendant’s request by Kenneth McMains, M.D.  According to Dr. McMains, Jenson’s frozen shoulder syndrome might be improved with aggressive physical therapy, but so long as the condition persists, she will likely have the same pain complaints.  Dr. McMains wrote:

As to whether I think the condition has worsened since the middle of 1995, I would say that Ms. Jenson is certainly not improving and appears to be stuck in a cycle of worsening symptoms, injections, physical therapy, plateau, then several months later going through the same cycle again, which has been going on now for several years.  This is most unexpected, as was the fact that she could not lift her arms above shoulder height.  There is nothing in her surgery that would preclude her from doing this, restricted monthly from the fact that she has not had aggressive physical therapy that would keep her arms and shoulders loose.  That certainly contributes greatly to her myofascial pain that she gets in her shoulders, necessitating injection, and then physical therapy.  This was a condition that was not contemplated by any of the physicians on the case and should not be present.  (Ex. 5, p. 7)

CONCLUSIONS OF LAW

Covenant Medical Center stipulated that Jenson sustained injury arising out of and in the course of employment.  Indeed, the issue has been previously decided.  However, Covenant now disputes that the injury caused permanent disability.  This issue has also been previously decided, directly contrary to Covenant’s contention.  No further reexamination of the question is in order.

In a review-reopening procedure, claimant has the burden to prove a change in condition related to the original injury since the original award or settlement was made.  The change may be either economic or physical.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 321 (1959).  A mere difference of opinion of experts as to the percentage of disability arising from an original injury is not sufficient to justify a different determination on a petition for review-reopening.  Rather, claimant’s condition must have worsened or deteriorated in a manner not contemplated at the time of the initial award or settlement before an award on review reopening is appropriate.  Bousfield v. Sisters of Mercy, 249 Iowa 64, 86 N.W.2d 109 (1957).  The failure of a given condition to improve to the extent originally anticipated may also constitute a change of condition.  Meyers v. Holiday Inn of Cedar Falls, Iowa, Iowa App., 272 N.W.2d 24 (1978).  Sutton v. Glenwood State Hospital School, File No. 896346 (App. June 16, 1993).  Changes in earning capacity not proximately caused by the original injury do not qualify for reopening an award.  U.S. West v. Overholser, 566 N.W.2d 873 (Iowa 1997).  

The medical evidence clearly establishes that Jenson’s physical condition has worsened, and even Dr. McMains agrees that it could not have been anticipated at the time of the arbitration hearing.  Jenson’s psychological condition, which at the time of the arbitration hearing was not of sufficient duration to be considered “permanent” has now persevered another five years.  By the passage of time, it is now permanent, at least for purposes of determining Jenson’s entitlement to industrial disability benefits.  Although two psychiatrists cannot causally relate that condition to the original injury, this also is an issue that has been previously determined.  There is no showing whatsoever of any intervening cause, other than perhaps the stress brought on by this litigation.

Total disability does not mean a state of absolute helplessness.  Permanent total disability occurs where the injury wholly disables the employee from performing work that the employee’s experience, training, education, intelligence, and physical capacities would otherwise permit the employee to perform.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Diederich v. Tri-City Ry. Co., 219 Iowa 587, 258 N.W.2d 899 (1935).  A finding that claimant could perform some work despite his or her physical and educational limitations does not foreclose a finding of permanent total disability.  Chamberlin v. Ralston Purina, File No. 661698 (App. October 29, 1987).

Considering Jenson’s work history and education, her constant pain, severe physical inability and her constant depression and reliance on medications, it cannot be said that she is now able to perform work that her capabilities would otherwise permit.  She is, in short, permanent and totally disabled and entitled to benefits on that basis.  This is not, of course, to say that she can never recover, as is to be hoped.  Should Jenson successfully recover earning capacity, review reopening is also available to defendant.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers’ compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Iowa Code section 85.27; Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopening, 1975).

Claimant is entitled to an order of reimbursement only if she has paid treatment costs; otherwise, to an order directing the responsible defendants to make payments directly to the provider.  See, Krohn v. State, 420 N.W.2d 463 (Iowa 1988).  Defendants should also pay any lawful late payment fees imposed by providers.  Laughlin v. IBP, Inc., File No. 1020226 (App. February 27, 1995).

It has been stipulated that unpaid medical costs are causally related to the conditions upon which Jenson bases her claim.  Although Covenant disputes causation to the work injury, this issue has already been decided contrary to its position.  Covenant also disputes that the expenses were “authorized,” but this contention is entirely meritless.  Covenant disputed liability at the arbitration hearing, at the appeal level, in district court, and still disputes causation as to any permanent disability or medical requirements whatsoever.  Covenant has forfeited the right to control the course of treatment by its continued denial of liability in this case.  Jenson shall be awarded the disputed medical treatment costs and future care with Drs. Manshadi and Raju.

ORDER

THEREFORE, IT IS ORDERED:

Defendant shall pay permanent total disability benefits at the rate of one hundred sixty nine and 83/100 ($169.83) per week from the date of injury and continued during such time as Jenson remains under a total industrial disability.

Any accrued weekly benefits shall be paid in a lump sum together with statutory interest.

Defendant shall pay all disputed medical costs of Drs. Manshadi and Raju.

Defendant shall provide such future medical treatment as shall be recommended by either Dr. Manshadi or Dr. Raju.

Costs are taxed to defendant.

Signed and filed this ___________ day of March, 2001.

   ________________________








DAVID RASEY
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