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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

MICHAEL HANSEN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File No. 5011679

OMEGA CABINETS LTD.,
  :



  :     A R B I T R A T I O N


Employer,
  :



  :        D E C I S I O N

and

  :



  :

AIG INSURANCE SERVICES,
  :



  :


Insurance Carrier,
  :



  :

and

  :



  :

SECOND INJURY FUND OF IOWA,
  :



  :                                HEAD NOTE NO:  1803


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

Michael Hansen, the claimant, seeks workers’ compensation benefits from defendants, Omega Cabinets Ltd., the alleged employer and its insurer, AIG Insurance Services, as a result of an alleged injury on September 24, 2003 and from the Iowa Second Injury Fund as a result of this injury and a prior injury in November 2002.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard this claim on July 11, 2005.  Oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.  

Claimant’s exhibits were marked numerically.  Defendant, Iowa Second Injury Fund submitted a single exhibit marked AA.  Defendants, Omega and AIG, did not offer additional exhibits.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4”

The parties agreed to the following matters in a written hearing report submitted at hearing:

1. On September 24, 2003 claimant received an injury arising out of and in the course of employment with Omega.

2. Claimant is not seeking additional temporary total or healing period benefits. 

3. If I award permanent partial disability benefits, they shall begin on September 25, 2003.

4. At the time of the alleged injury, claimant's gross rate of weekly compensation was $443.21.  Also, at that time, he was married and entitled to 7 exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $316.59 according to the workers’ compensation commissioner’s published rate booklet for this injury.

5. Medical benefits are not in dispute. 

6. Claimant was voluntarily paid 50 weeks of permanent partial disability benefits prior to hearing for the stipulated injury of September 24, 2003.

ISSUES

The only issue submitted is the extent of claimant's entitlement to permanent disability benefits from each defendant.

FINDINGS OF FACT

In these findings, I will refer to the claimant by his first name, Michael, and to the defendant employer as Omega Cabinets.

I found claimant credible for the most part given his demeanor at hearing, but I remained troubled by his denial in a questionnaire of any past treatment for bilateral carpal tunnel problems to a treating physician authorized by Omega Cabinets on November 15, 2002.  (Exhibit 4-1)  He clearly received treatment for such a condition 10 months earlier on February 2, 2001 while working for Bertch Cabinets and was prescribed use of wrist splints and anti-inflammatory medication.  I do not find it likely that he would have forgotten about the use of splints at Bertch.   Michael claims he quit Bertch for reasons other than health problems.  However, he did not obtain employment again until he started at Omega Cabinets in September 2002.  Michael then reported the development of bilateral carpal tunnel syndrome problems beginning in October 2002, to an Omega Cabinets physician on November 15, 2002.  (Ex. 4-2)  At any rate, the claim for these carpal tunnel problems against Omega was settled prior to hearing.  

At Omega Cabinets, Michael's job was to assist in manufacturing cabinet doors in assembly line fashion.  The doors came to him assembled and glued but he had to square them and then nail the frames onto the door panels.  This required use of a hammer to square up the doors while the doors were secured in a hydraulic clamp.  He then nailed the door parts together using an air powered nailer gun.  Such work involved repetitive use of the hands and arms.  

Michael testified that he began having a gradual onset of numbness and tingling in both hands.  When he reported this to his supervisor, he was sent to Allen Occupational Health.  Following an EMG test, his physicians diagnosed bilateral carpal tunnel syndrome.  When conservative measures failed to alleviate his symptoms, surgery to release the pressure on the median nerves in the carpal tunnel was performed on both wrists by James Mueller, M.D., an orthopedic surgeon.  The left side was done on February 25, 2003 and the right side on March 4, 2003.  (Ex. 5)  Although Dr. Mueller returned Michael to work without restrictions in May 2003, he opines that under the AMA Guides, Michael suffered a five percent permanent partial impairment to each extremity as a result of residual bilateral carpal tunnel symptoms.  Michael has settled this claim and was paid 30 weeks of permanent partial disability benefits for this injury.  He also testified that he continues today to have bilateral hand numbness and tingling from this injury and that his hands continue to tire easily.  I find from the uncontroverted opinions of Dr. Mueller and the credible testimony of claimant that claimant suffered a five percent loss of use to each arm before the stipulated work injury in this case, September 24, 2003.

After returning to full duty work in May 2002, he was taken off the door nailing job and assigned to the work immediately preceding the nailing job.  That job involved the gluing and assembly of the doorframes and panels.  This again involved repetitive use of his hands and arms.     

The stipulated injury of September 24, 2003 involves the elbows.   Michael initially only complained of left elbow problems and was diagnosed as suffering from left tennis elbow.  (Ex. 8)  In October 2003, he began treating with Thomas Gorsche M.D. upon a diagnosis of left elbow lateral epicondylitis secondary to repetitive work.  He was placed on restrictions, sent to physical therapy, and provided with Celebrex, an anti-inflammatory medication.   When he failed to improve by December 2003, Dr. Gorsche directed that he not use the left arm for a month to see if that improved his condition.  When it did not, Dr. Gorsche on December 29, 2003 placed Michael on permanent restrictions consisting of no repetitive gripping or dorsiflexion of the left wrist.  He noted that Michael also complained of right elbow pain but that was not evaluated or treated by Dr. Gorsche.  (Ex. 1-11)  Omega Cabinets then terminated Michael because they had no work available within those restrictions.  Dr. Gorsche opines that Michael suffered a 20 percent permanent partial impairment to the left arm due to his epicondylitis condition.  (Ex. 1-13:14)

Michael's attorney sought and obtained another disability opinion from Arnold Delbridge, M.D. in January 2005.  Dr. Delbridge opines that Michael has bilateral epicondylitis from his work at Omega Cabinets and that as a result has a 20 percent impairment to the left arm and a 10 percent impairment to the right arm.  The doctor then combines these ratings into a single 22 percent body as a whole permanent impairment rating.  (Ex. 9)

As Dr. Gorsche and Dr. Delbridge agree on the left‑sided impairment and the defendants did not challenge these ratings, I find that the work injury of September 24, 2003 is cause of a 20 percent loss of use to the left arm.  

I find that the work injury of September 24, 2003 was also a cause of the 10 percent right arm impairment found by Dr. Delbridge.  Dr. Gorsche offered no evaluation or explanation of this condition.  Consequently, the views of Dr. Delbridge are uncontroverted. 

The permanent impairment to the left and right arm caused by the bilateral elbow problems are found to have occurred simultaneously over the same time period.  

Using the various conversion and combined value charts in the fifth edition of the AMA Guides and this agency's expertise and familiarity with that Guide, the impairment ratings to the left and right arm convert to a single 17 percent body as a whole permanent impairment rating.  As the prior impairment compensated by Omega Cabinets was caused by a different carpal tunnel condition, which still exits, I therefore find that the work injury of September 24, 2003 is a cause of an additional 17 percent loss of use to the body as a whole.

Michael is 38 years of age.  His work restrictions caused the loss of his job at Omega Cabinets and certainly would prevent a return to production‑type jobs requiring repetitive use of his hands.  No expert vocational rehabilitation evidence was offered to quantify such a loss of job opportunities.  

His age would not be an impediment to retraining.  He is a high school graduate.  He completed computer programming courses at a community college after high school.  While he has not used that training, his completion of that course of study except for an on-the-job training component, demonstrates academic proficiency and possession of considerable computer skills not possessed by the average injured production worker.   

Michael's work history involved door‑to‑door salesman or manager of such salespersons, dishwasher, roofer and meat processor, appliance rental store assistant manager, telemarketing and cabinet making.  Michael does have long periods of unexplained unemployment between jobs, which place in question his work ethic.

While Michael's past manual labor jobs would be difficult for him today given his wrist and elbow problems as evidenced by the loss of his job at Omega Cabinets, he has considerable experience in jobs not requiring a great deal of physical labor.  His income from such employment is similar to, if not in excess of his past manual labor work.  While Michael states that he would have trouble holding onto a telephone receiver for a prolonged time due to his carpal tunnel and elbow problems, headsets are usually available in jobs utilizing a telephone.

Michael is currently working as an independent contractor transporting lab specimens from the Waterloo area to the Mayo Clinic in Rochester, Minnesota.  While the work is light, it does require long hours of driving his personal car.  His gross earnings from such work is currently $840.00 a week but he does have a lot of car expenses.  After including these expenses, he is probably making less than at Omega Cabinets.   

However, given his academic skills, his experience with computers, sales and management, I find that his current employment in not indicative of his earning capacity.  He is likely able to find more gainful employment should he attempt to do so.

Consequently, I find that the cumulative effect of his current epicondylitis work injury and his prior carpal tunnel work injury is only a mild 20 percent loss of earning capacity.

CONCLUSIONS OF LAW

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods. If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2)(a-t), the disability is considered a scheduled member disability and measured functionally.  If it is found that the permanent physical impairment or loss of use is to the body as a whole, the disability is unscheduled and measured industrially under Code subsection 85.34(2)(u).  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).

A scheduled disability is evaluated solely by the functional method and the compensation payable is limited to the number of weeks set forth in the appropriate schedule or subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  The workers’ compensation commissioner may equitably prorate compensation payable where the loss is something less than that provided for in the schedule.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).

Evidence considered in assessing the loss of use of a particular scheduled member may entail more than a medical rating pursuant to standardized guides for evaluating permanent impairment.  A claimant's testimony and demonstration of difficulties incurred in using the injured member and medical evidence regarding general loss of use may be considered in determining the actual loss of use compensable.  Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936).  Consideration is not given to what effect the scheduled loss has on claimant's earning capacity.  The scheduled loss system created by the legislature is presumed to include compensation for reduced capacity to labor and to earn.  Schell v. Central Engineering Co., 232 Iowa 421, 4 N.W.2d 339 (1942). 

On the other hand, industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."   Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).


Claim Against Omega Cabinets

In the case sub judice, I found that claimant suffered an additional permanent loss of use to both arm from a simultaneous injury.  This is viewed by this agency to be caused from a single accident.  Fichter v. Griffin Pipe Products, File No. 941434, (App. April 29, 1993).  Therefore, the extent of disability is measured pursuant to Iowa Code section 85.34(2)(s).  Measurement of disability under this subsection is peculiar.  
Under Iowa Code section 85.34(2)(s), this agency must first determine the extent of industrial disability or loss of earning capacity caused by the two simultaneous injuries.  If the injury caused a loss of earning capacity that is less that total or 100%,  then the extent of the permanent disability is measured only functionally as a percentage of loss of use for each extremity which is then translated into a percentage of the body as a whole and combined together into one body as a whole value.  This can be done using the AMA guides.  Simbro v. Delong's Sportwear 332 N.W.2d 886 (Iowa 1983);  Burgett v. Man An So Corp., III Iowa Industrial Commissioner Reports 38 (App. November 30, 1982).

In the case sub judice, it was found that claimant had not suffered a total loss of earning capacity, consequently his entitlement to permanent disability benefits from the employer is measured only functionally.   Based upon the findings herein of a combined 17 percent additional loss of use to the body as a whole as a result of the second injury,  claimant is entitled as a matter of law to 85 weeks of permanent partial disability benefits under Iowa Code section 85.34(2)(s) which is 17 percent of the 500 weeks, the maximum allowable for a simultaneous injury to two extremities in that subsection. 

Claim Against the Iowa Second Injury Fund
Claimant also seeks additional disability benefits from the Second Injury Fund of Iowa under Iowa Code sections 85.63--85.69.  This Fund was created to compensate an injured worker for a permanent industrial disability resulting from the combined effect of two separate injuries to a scheduled member.   The purpose of such a scheme of compensation was to encourage employers to hire or retain handicapped workers.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978).  There are three requirements under the statute to invoke Second Injury Fund liability.  First, there must be a permanent loss or loss of use of one hand, arm, foot, leg or eye.  Secondly, there must to a permanent loss or loss of use of another such member or organ through a compensable subsequent injury.  Third, there must be permanent industrial disability to the body as a whole arising from both the first and second injuries which is greater in terms of relative weeks of compensation than the sum of the scheduled allowances for those injuries.  If there is greater industrial disability due to the combined effects of the prior loss and the secondary loss than equals the value of the prior and secondary losses combined, then the Fund will be charged with the difference.  Anderson Id.

The Iowa Supreme Court has ruled that to invoke Second Injury Fund liability, both the first and second injuries must be scheduled member injuries.   Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  Scheduled member injuries are those parts of the body specifically listed in Iowa Code section 85.34(2)(a-t).  Unscheduled injuries are those not specifically listed and are covered by Iowa Code section 85.34(2)(u).  See generally, Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960); Graves v.  Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983);  Simbro v Delong's Sportswear 332 N.W.2d 886, 997 (Iowa 1983).   


The Fund argues that Second Injury Fund of Iowa benefits are not available to claimant as the first and second qualifying losses were to more than one limb and consequently, not a qualifying loss.  This argument is without merit.  The fact that another limb was involved at the time of the first or second loss is irrelevant.  Admittedly, there may be some ambiguity in the statute concerning this factual scenario.  However, in cases of ambiguity or unclearness, it has long been the law of Iowa that a statutory provision in the Iowa Workers’ Compensation Acts should be interpreted liberally in favor of the injured worker due to the humanitarian purposes of the Acts.  Ewing v. Allied Constr. Servs., 592 N.W.2d 689 (Iowa 1999);  Myers v. F.C.A. Servs., 529 N.W.2d 354 (Iowa 1999); Danker v. Wilimek, 577 N.W.2d 634 (Iowa 1998); Haverly v. Union Constr. Co., 238 Iowa 278, 18 N.W.2d 629 (1945); Conrad v. Midwest Coal Co., 3 N.W.2d 511 (Iowa 1941).

In the case sub judice, claimant demonstrated by the greater weight of the evidence that the combined effect of both industrial disabilities from the first and second injures resulted in a 20 percent industrial disability.  Of this amount, the employer is liable for the permanent partial disability found to have been caused solely by the second injury.  The Fund is liable for the remaining amount of disability less the compensable value of the previously lost member.   

In this case, we have a complicating factor in determine the Fund credit because both the first and second losses involve more than one member.  While I held that it is irrelevant if another body part was injured when the first loss or second loss occurred, when it comes to the credit to be given the Fund, we must view the two qualifying injuries in their full context, including the total value of the entire injury.  The only means to measure the value of this type of first and second losses is to value them under appropriate schedule provided in Iowa Code section 85.34(2).  The only appropriate schedule to value these injuries is Iowa Code section 85.34(2)(s).  Consequently, their value under that schedule was utilized in providing the Fund credit for the qualifying injuries.  In this case, the total value of the two losses under 85.34(2)(s) is 23 percent of the whole body (17 percent plus 6 percent).  This is in excess of the industrial disability found as a result of the two qualifying injuries.  Therefore, the claim against the Fund is denied.

ORDER

1. Defendants, Omega Cabinets and AIG Insurance Services, shall pay to claimant eighty-five (85) weeks of permanent partial disability benefits at the stipulated weekly rate of three hundred sixteen and 59/100 dollars ($316.59) from September 25, 2003.  Defendants shall take a credit against this award for the fifty (50) weeks already paid for this injury.  No further credit is allowed.

2. Claimant shall take nothing from the Iowa Second Injury Fund.

3. Defendants, Omega Cabinets and AIG Insurance Services, shall pay interest on weekly benefits awarded herein pursuant to Iowa Code section 85.30.

4. Defendants, Omega Cabinets and AIG Insurance Services, shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33.

5. Defendants, Omega Cabinets and AIG Insurance Services, shall file reports with this agency on the payment of this award pursuant to administrative rule 876 IAC 3.1.

Signed and filed this ____22nd_____ day of July, 2005.

   ________________________







  LARRY P. WALSHIRE
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