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before the iowa WORKERS’ COMPENSATION commissioner

____________________________________________________________________



  :

MARCIE TAYLOR,
  :



  :


Claimant,
  :                   File No. 5023536



  :

vs.

  :                A R B I T R A T I O N



  : 

POLARIS INDUSTRIES, INC.,
  :                     D E C I S I O N



  :          


Employer,
  :


Self-Insured,
  :              Head Note No.:  1803


Defendant.
  :

____________________________________________________________________

STATEMENT OF THE CASE

Marcie Taylor, claimant, has filed a petition in arbitration and seeks workers’ compensation from Polaris Industries, Inc., employer, self-insured, defendant.

This matter came on for hearing before Deputy Workers’ Compensation Commissioner, Jon E. Heitland, on September 11, 2008 in Storm Lake, Iowa.  The record in the case consists of claimant’s exhibits 1 through 16; defendant’s exhibits A through Y; as well as the testimony of the claimant, Penny Ashland, Kim Pearson,  Lucinda Mathiesen, and Rachel Nelson.

ISSUES

The parties presented the following issues for determination:

Whether the claimant sustained an injury arising out of and in the course of employment on November 29, 2006.

Whether the alleged injury is a cause of temporary disability.

Whether the alleged injury is a cause of permanent disability.

Whether the claimant is entitled to temporary total disability or healing period benefits during a period of recovery.

The extent of the claimant’s entitlement to permanent partial disability benefits.

Defendant asserts an affirmative defense of lack of timely notice under Iowa Code section 85.23.

Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

Claimant seeks an independent medical evaluation under Iowa Code section 85.39. 

Whether the claimant is entitled to penalty benefits. 

FINDINGS OF FACT

The undersigned, having considered all of the testimony and evidence in the record, finds:

The claimant, Marcie Taylor, testified that she was 47 years old at the time of the hearing.  Her education consists of a high school diploma, as well as attendance at a community college where she studied to be an office specialist but did not obtain a degree.  

Her work experience is varied and includes working as a shoe salesperson, as a sales clerk at J.C. Penny, as a telemarketer, and working for Toro in a manufacturing setting making snow blowers and lawnmowers.   She worked in a canned chicken plant as a laborer.  She has also worked as a cook and waitress at various country clubs.  

While working at Witco, a company that made grease guns, claimant suffered a back injury and collected workers’ compensation benefits.  

Claimant began her employment with defendant employer Polaris Industries in 2001.  She worked as a laborer, helping to paint and sand parts for all terrain vehicles and motorcycles.  While working there claimant suffered a prior low back injury which resolved.  In 2004 or 2005, she suffered carpal tunnel syndrome which resulted in three surgeries.  She received some workers’ compensation benefits for that injury and returned to work.  

She worked the next four years with all terrain vehicle dashes and panels.  She then had a bone spur in her foot which was resolved with surgery.  She was off work for the surgery but otherwise had no attendance problems. 

On the alleged date of injury, November 29, 2006, she was lifting a lid for a crate when she twisted her back.  She estimates the lid weighed about 22 pounds.  She lifted 
with her left leg and her hands, and felt and heard a pop in her back.  She was able to continue working but felt pain and soreness.  She thought it was only a strain at first. 

Claimant testified she reported the injury to Penny Ashland, the company nurse, at work on December 1, 2006.  Claimant states she inquired about short term disability benefits and workers’ compensation benefits at that time.  Claimant was denied long term disability benefits but did receive short term disability benefits. 

Claimant also testified she asked about workers’ compensation benefits first, but Ashland told her she could not get workers’ compensation benefits because the injury was not witnessed, and because she had not reported it the same day it happened.  

Claimant also asserted she reported her work injury to Dawn Pearson, a coach or lead person.  Claimant stated she told Pearson she had twisted her back while working.

Claimant sought treatment from her family doctor, Randall Asman, M.D.      Claimant underwent an MRI.  Dr. Asman concluded claimant had two herniated discs. 

Claimant was then referred to Daniel G. Tynan, M.D., a neurologist.  He found claimant to have three bulging discs, but did not recommend surgery as the discs were not herniated.

Claimant was next referred to Jonathan D. Stone, M.D., a pain specialist.  Claimant was given epidural injections and underwent two sessions of physical therapy, but did not obtain relief. 

Claimant described her pain as beginning in her upper back, then the pain moved around to her ribs in the front.  She experiences this pain daily, and did not have the pain before the date of injury.

Dr. Stone referred claimant to L. Michael Espeland, M.D., who recommended a rhizotomy procedure.  However, this was denied by the insurer. 

When claimant had her prior injury at Witco, she was given a restriction of not lifting over 30 pounds.  However, when she was hired by Polaris, she needed to be able to lift 40 pounds, so her prior physician lifted that restriction.  Claimant was able to perform her work duties without any problems until this injury.  

Claimant missed periods of work to attend medical treatment since her alleged work injury, and she has been disciplined for excessive absenteeism.  She states she 
had off work slips from her doctors, but the employer was nevertheless upset with her for her absences.  Claimant said she took pain medication in order to keep working.  

Claimant also began to experience depression.  She had been treated for depression even before beginning her work with Polaris.  This treatment was with her family physician, Dr. Asman, who is not a psychiatrist or psychologist.  Claimant was treated by her family doctor for an affective disorder prior to the alleged date of injury. Dr. Hines also found claimant to be depressed.  She continues on medication for depression today. 

The medical records show notations of depression on February 2, 1999 (Exhibit C, page 1); July 25, 2000; January 25, 2002; and April 3, 2002 (Ex. C, p. 5); and numerous entries on 2002, 2003, 2004, and 2006.  Claimant was at various times on Paxil or Prozac.  However, she never saw a psychiatrist or psychologist. 

Claimant was an active golfer before her injury.  Claimant acknowledged that she participated in an employer sponsored golf outing in July 2008. She wore a brace and took pain medication before playing.  She states she was able to do most of the golf shots that day.  However, she states today she cannot play golf more than a few times per year due to her back injury.  

Prior to the alleged injury she also had other hobbies, such as bicycling, camping, and using a pontoon boat.  She formerly could help put the pontoon boat into the water and take it back out, but now she cannot.  She is able to do things like wash the seats of the pontoon boat.  She states her doctors have told her to try things to see if she can do them.  Claimant held a garage sale, but says her daughter moved the items from the house to the lawn and claimant only priced the items.

Today, claimant continues to work at Polaris, earning $14.30 per hour. She works 40 hours per week but has difficulty working a full week due to her back pain.  She has called in sick often because of the pain.  

Claimant testified her back pain today is somewhat better than it was. It was worst in February 2007.  Today she has pain in her mid-back and her ribs that is always there, some days worse than others.  She can no longer participate in her hobbies due to her back pain, her sex life has been affected, and she has to have help to perform housework.  She cannot ride in a car for very long before her back pain requires her to get out of the car.  She continues to see a chiropractor.  She does not feel she can work on a full time basis.  Claimant wears a thoracic brace to relieve her back pain.  She has not undergone any surgery for her condition. 

Penny Ashland testified for defendant.  She is the plant nurse for defendant employer, and administers the workers’ compensation and disability functions for the plant. 

She testified the procedure at the plant for work injuries is to report the injury to the lead person or coach, who will then report the injury to Ashland.  A decision whether to send the worker to medical treatment or not will then be made.

She stated claimant was familiar with this procedure as well as the injury report form as claimant had filed injury reports before for other injuries.  However, Ashland states the claimant originally did not report a work injury to her and there is no record of an injury report by claimant or her lead worker or supervisor.  A work injury report was finally filled out on May 2, 2007.  

Ashland stated claimant called in on December 1, 2006, and said she would be off work that day with pain, and that she would be in later to fill out a Family Medical Leave Act form.  Ex. E, p.2.   Ashland had several conversations with claimant between December 1, 2006 and February 15, 2007 and states claimant never mentioned a work injury.  She has no recollection of claimant mentioning a workers’ compensation injury and her notes do not reflect any mention of a work injury.  If claimant had mentioned a work injury, different forms and paperwork would have been filled out.

Ashland stated claimant called her on December 11, 2006, and asked her if there was any way she could get workers’ compensation benefits as the short term disability benefits she was getting were not adequate.  Ashland told her to fill out the appropriate paperwork but claimant said she would think about it. 

Ashland also said claimant stopped into her office on May 2, 2007, and asked again if she could get workers’ compensation benefits as she needed more money.  Ashland states she asked claimant whether her condition was work related, and if so, she would have to fill out the workers’ compensation paperwork.  She asked claimant if she had done so, and claimant said no.  Ashland denied telling claimant she could not file a workers’ compensation claim because the injury was unwitnessed or because it was not reported the same day.  When claimant came in months later and wanted to fill out workers’ compensation forms, she was allowed to do so.  

Ashland also saw claimant outside of work on July 4, 2007 while claimant was camping.  She observed claimant cleaning her pontoon boat’s seat in a bent over position.  This was near a time when claimant had been off work for rib pain. 

Today, claimant earns $14.30 per hour.  On the date of injury, she was earning $13.65 per hour.  

Kim Pearson also testified.  She is the human relations person for the defendant employer.  She testified claimant, when hired, did not reveal she had been involuntarily terminated from a past job for poor performance.  Claimant also did not reveal she had a prior back injury and a lifting restriction.  If either of these had been reported, claimant probably would not have been hired.  

Claimant, in her testimony, explained her failure to report the back injury because her settlement for that injury required her not to discuss the details of the settlement.  

Pearson stated claimant has had attendance and late call in problems after the injury.  Pearson also had numerous conversations with claimant about various matters, including family issues, FMLA leave, and other illnesses, but claimant never expressed an inability to file a workers’ compensation claim with the company nurse.  Claimant also never complained about pain at work. 

Pearson also saw claimant outside of work.  She observed claimant camping, boating and running a garage sale.  She observed claimant on her way to a golf outing just a few days before the hearing. 

She stated claimant is not in good standing with the employer, due to too many absences for medical treatment and for other reasons.  The policy is an employee cannot have more than six call-ins in a 52 week period.  Claimant in fact has had 62 full day absences and 65 partial day absences.  She has not been further disciplined because she had an application for long term disability pending, but that application has now been denied.  She estimated 30 percent of claimant’s absences were not related to her alleged work injury pain and 70 percent were due to her back and rib pain. 

Rachel Nelson, claimant’s daughter, also testified.  She confirmed when she helped her mother with a garage sale, she carried the items outside and her mother priced them.  She agreed claimant still went camping and she had camped with her one time in 2008.  Claimant also used her pontoon boat two or three times in 2008, and played golf two times.  

Lucinda Mathiesen testified under subpoena.  She also works for Polaris.  She has seen claimant playing golf two times in 2008, once in July at a Polaris tournament, and once at a ladies invitational in August.  She observed claimant playing golf and swinging a golf club without difficulty.  Claimant did not complain about any pain while playing golf.  She has never seen claimant when she appeared to be depressed.  On cross-examination, she agreed she had observed claimant working on the line at the plant.  She said claimant does a good job but does complain about back and rib pain.  

Claimant was recalled by the undersigned.  She agreed she had played golf as recently as four days before the hearing.  She played 18 holes but did not hit every shot, in order to avoid back pain.  She also confirmed she did fill out short term disability forms first and not workers’ compensation forms, but explained she did so because she was told she could not file for workers’ compensation.  She felt nurse Ashland has forgotten claimant asking her about reporting a workers’ compensation injury.  Claimant feels her memory of the conversation is very strong.  

CONCLUSIONS OF LAW

 The first issue in this case is whether claimant complied with the ninety day notice requirement of Iowa Code section 85.23.

Iowa Code section 85.23 states:


Unless the employer or the employer's representative shall have actual knowledge of the occurrence of an injury received within ninety days from the date of the occurrence of the injury, or unless the employee or someone on the employee's behalf or a dependent or someone on the dependent's behalf shall give notice thereof to the employer within ninety days from the date of the occurrence of the injury, no compensation shall be allowed.

Defendant asserted this affirmative defense and therefore as the burden of proof to establish claimant’s non-compliance.  Defendant did not address this issue in its post-hearing brief.

Ashland testified claimant never told her she had been injured at work, but only inquired on December 11, 2006, about workers’ compensation benefits instead of disability benefits because claimant wanted more money.  Claimant testified she reported the back pain from lifting a lid right away, but was told by Ashland she could not pursue a workers’ compensation claim because the injury was not witnessed or reported on the same day.

Ashland’s testimony at hearing was that claimant never told her about a workers’ compensation injury, and her notes do not reflect any such discussion.  Yet Ashland’s deposition contains the following sworn testimony by her:

Q.  And what was her problem, if you know?

A.  She just complained of back and rib pain.

Q.  Did she describe how she was injured?

A.  She did.  And she said she was lifting a lid for a crate.

. . . .

Q.  And did she come in after 11-29-06 and report to you that she had had a problem lifting a lid?

A.  She did on 12-11 of ’06.

. . . .

A.  She told me on December 11th that she did when she came in.  Her conversation that day with me in the office was she came in, asked if there was any way she could get Workers’ Compensation instead of short-term disability.  I asked her if she had a work-related injury.  She said, well, I think I twisted my back lifting the lid.  I told her at that time, did you fill out an injury report?  She said no.  I said, I can’t file anything without an injury report.  If you feel you have a work-related injury, you need to file a report.  And she said, I’ll think about it.  And she left at that time.

(Ex. 11, pp. 5-10)

 Ashland’s testimony at hearing is found to be inconsistent with her prior deposition testimony.  It is found claimant did in fact report a work injury within 90 days as required by Iowa Code section 85.23.
The next issue is whether the claimant sustained an injury arising out of and in the course of employment on November 29, 2006.

Defendant asserts claimant’s current back and rib pain is not caused by a work injury lifting a lid on November 29, 2006.  Claimant has had a long prior history of back pain, and had been seeing a chiropractor for years prior to this injury.  In February 2006, nine months before the alleged injury, she slipped on a ramp and hurt her back.

After the alleged work injury of November 29, 2006, claimant was seen by Cory Hoyer, M.D., the next day.  His records show that he had previously been treating claimant for low back pain since 2001.  He felt her rib pain did not begin until June 20, 2007.  His records show claimant did not report a work injury to him.  He does not feel he can causally connect claimant’s current pain to a work injury.  (Ex. D) 

Claimant next saw Dr. Asman, whose notes show claimant experiencing back pain but also do not show claimant reporting a work injury.  (Ex. 1, p. 1) 

An affidavit from Dawn Pearson, claimant’s co-worker, and deposition testimony by Chad Pearson, claimant’s lead worker, show they do not recall claimant ever reporting a work injury to either of them.  (Ex. W, p.1; Ex. 14, pp. 4 and 10)  It is not known how Kim Pearson of the plant’s human resources department may be related to these individuals.

Defendant also points to John D. Kuhnlein, M.D.’s report in which he expresses doubt whether a work injury occurred, based on claimant’s alleged failure to file a report of the injury, no notation of a work injury by the plant nurse, etc.  This opinion by Dr. Kuhnlein constitutes a legal conclusion, not a medical one, for which Dr. Kuhnlein is not qualified.  It also invades the province and responsibility of the undersigned.  (Ex. K, p. 8) 

Dr. Asman did offer an opinion that claimant’s current back and rib pain was caused by a work injury on November 29, 2006.  However, he also notes his patient records are incomplete as to causation.  Dr. Asman and later Dr. Hough appear to rely on versions of the event given by claimant to later providers.  Ex. 1, p.6.  

In addition to claimant’s long standing back pain and the February 2006 slip incident, the record also shows a notation by the Estherville Medical Clinic on August 23, 2006, where PA-c Dean and Dean W. Moews, M.D., note “Also she is complaining of low back pain.  She states they are working on building a new house and she has been doing a lot of bending and lifting.”  (Ex. C, p. 18)
 Claimant points out all of her prior back pain problems have been to her low back, and now she had mid-back pain as well as rib pain.  Claimant did tell nurse Ashland on December 11, 2006, 11 days after the injury, that she hurt her back lifting a lid at work.  

It is suspicious claimant immediately sought medical attention for her back pain but did not state it was due to a work injury until sometime later.  The history of prior back pain and at least two other back incidents in 2006 is also troublesome. 

However, all prior back pain and the prior incidents did involve the low back, not the mid back. Claimant testified her pain now is in a different part of the back

Also of concern is Ashland’s statement claimant changed her characterization of the source of her back pain based on needing better benefits than short term disability was providing.  However, claimant denies this and Ashland’s testimony that claimant did not report a lid lifting injury to her was contradicted by her own deposition testimony.  Her recollection of the other conversations with claimant is likewise called into question.  Both claimant and Ashland appeared to be credible but claimant appeared to have the more accurate memory of their conversations.   

Dr. Asman feels her back pain now is from a work injury.  He may well indeed be basing that in part on the opinions of other doctors, and it is undeniable that claimant did not report the lid incident when she first saw Dr.Asman.  Nevertheless, he has offered a causal connection opinion linking claimant’s current back pain to a work injury on November 30, 2006.  (Ex. 1, p.6)  Dr. Hough has also offered an opinion her pain is caused by a work injury.  (Ex. 4, p.11) 

Dr. Kuhnlein’s opinion claimant’s back pain is not related to a work injury is based on legal factors and not medical factors.  It is found the greater weight of the evidence shows claimant’s current mid back pain and rib pain is caused by an injury arising out of and in the course of claimant’s employment on November 29, 2006.  It is also found the injury is a cause of both temporary and permanent disability. 

The next issue is whether the claimant is entitled to temporary total disability or healing period benefits during a period of recovery.

As claimant has been found to have sustained an injury arising out of and in the course of her employment which is the cause of temporary disability, claimant is entitled to healing period benefits.  Again, defendant employer has failed to address this issue in its post-hearing brief.  Claimant will be awarded the healing period benefits claimed on the hearing report.  

The next issue is the extent of the claimant’s entitlement to permanent partial disability benefits

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Dr. Hines assigned claimant a rating of permanent partial impairment of eight percent of the body as a whole for her back and rib condition.  He also assigned a rating of 15 percent of the body for depression, for a combined rating of 22 percent of the whole body.

However, claimant has not shown by a preponderance of the evidence her depression is caused by, or has been aggravated by, her work injury.  She has had a long history of depression prior to this injury.  There is no psychiatric or psychological opinion causally connecting her current depression to the work injury.  Dr. Stone and Dr. Martin concluded claimant had no psychiatric impairment related to a work incident.   (Ex. M, p. 10; Ex. Y)
It is found the greater weight of the evidence shows claimant’s depression was not caused by or aggravated by the work injury of November 29, 2006. Only Dr. Hines’ eight percent body as a whole rating for her back and rib pain will be considered.

Dr. Kuhnlein did not examine claimant in person but rather reviewed her medical records.  His report criticizes Dr. Hines’ ratings of impairment.  Dr. Kuhnlein offers no rating of impairment or work restrictions.  Rather, he states he was asked for an opinion “whether an incident occurred on November 30, 2006 [sic], and whether any incident was the cause of her current spinal complaints.”  (Ex. K, p. 8)  As stated above, this is an improper role for a physician to assume in a workers’ compensation case.  A physician is not qualified to make a legal determination whether a work injury occurred.  That is the province of the undersigned. 

Claimant was 47 years old at the time of the hearing.  She has a high school diploma and some community college credits.  Her work history has mostly been in factory work. 

As a result of her work injury, she now has a 20 pound lifting restriction from three of her doctors and a restriction against over the shoulder work.  Claimant continues to work for the employer but states she does not know how much longer she can do so.  She earns more now than when she was injured. 

Based on these and all other appropriate factors of industrial disability, it is found that claimant, as a result of her work injury of November 29, 2006, has an industrial disability of 40 percent. 

The next issue is whether claimant is entitled to medical benefits and an 85.39 medical examination.  

Defendant employer does not address this issue in its post-hearing brief.  Claimant addresses medical benefits in the form of seeking reimbursement for her out of pocket medical expenses in the amount of $2,877.97.  (Ex. 15)  There is no explanation of why an examination under Iowa Code section 85.39 was marked as a disputed issue on the hearing report and no determination of that issue will be made. 

Claimant also seeks penalty benefits.  Defendant employer also failed to address this issue in its post-hearing brief. 

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996). 

Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 

An employer’s bare assertion that a claim is fairly debatable is insufficient to avoid imposition of a penalty.  The employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

The employer’s failure to communicate the reason for the delay or denial to the employee contemporaneously with the delay or denial is not an independent ground for imposition of a penalty, however.  Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299 (Iowa 2005)

If the employer fails to show reasonable cause or excuse for the delay or denial, the commissioner shall impose a penalty in an amount up to fifty percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

In this case, claimant sought benefits for a back injury.  However, she had a long standing prior back condition, as well as a long standing prior depression condition, tending to show her claim was fairly debatable.

However, claimant’s back condition was to her thoracic, or mid back, not her low back as before.  In addition, this injury eventually involved the ribs, although not for some months later.  

If claimant was misled as to her right to file a workers’ compensation action by nurse Ashland, that is misconduct but not misconduct that can be used as a basis for imposition of penalty under Iowa Code section 86.13.  Only the non-payment of benefits can form the basis of such an award.  

In addition, defendant cannot rely on claimant not asserting a work injury for some months after the alleged injury as a basis for treating this case as fairly debatable.  Ms. Ashland’s deposition shows claimant did report the work injury to her on December 11, 2006, only a few days after the injury.  

It is found that claimant’s actions in denying this claim and not paying claimant benefits were unreasonable.  A penalty of $5,000.00 will be imposed. 

ORDER

Therefore it is ordered:

Defendant shall pay unto the claimant healing period benefits from November 30, 2006  to December 11, 2006,  at the rate of three hundred fifty-four and 69/100 dollars ($354.69) per week. 
Defendant shall pay unto the claimant two hundred (200) weeks of permanent partial disability benefits at the rate of three hundred fifty-four and 69/100 dollars ($354.69) per week from May 2, 2008.

Defendant shall pay an additional five thousand and 00/100 dollars ($5,000.00) as a penalty pursuant to Iowa Code section 86.13.  
Defendant shall pay accrued weekly benefits in a lump sum.

Defendant shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

Defendant shall be given credit for benefits previously paid. 

Defendant shall pay the claimant’s medical expenses as set forth in this decision. 

 Defendant shall pay the future medical expenses of the claimant necessitated by the work injury.

Defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendant.

Signed and filed this 29th  day of October, 2008.





        __________________________________

    
      


   
                JON E. HEITLAND





                   DEPUTY WORKERS’ COMPENSATION







       COMMISSIONER
Copies To:

Mr. E. W. Wilcke

Attorney at Law

1510 Hill Ave.

Spirit Lake, IA  51360-1638

Ms. Anne L. Clark

Attorney at Law

2700 Grand Ave., Ste 111

Des Moines, IA  50312-5215

JEH/sko

11 IF  = 12 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209. 


