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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JESSE COOHEY,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5019208

ROBERTSON-CECO/STAR BUILDING
  :

SYSTEMS,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

INSURANCE COMPANY OF THE 
  :

STATE OF PENNSYLVANIA,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE 

Jesse Coohey, claimant, has filed a petition in arbitration and seeks workers’ compensation from Robertson-Ceco/Star Building Systems, employer, and Insurance Company of the State of Pennsylvania c/o AIG Insurance Company, insurance carrier, defendants.

This matter came on for hearing before Deputy Workers’ Compensation Commissioner, Jon E. Heitland, on August 29, 2007, in Iowa City, Iowa.  The record in the case consists of claimant’s exhibits 1 through 8; defense exhibits A through T; as well as the testimony of the claimant.

ISSUES

The parties presented the following issues for determination:

Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code Section 85.27.

Defendants assert an affirmative defense of failure to file within the statute of limitations set forth in Iowa Code section 85.26.

Claimant seeks as costs an award of attorney’s fees related to a request for admissions. 

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:


The claimant, Jesse Coohey, testified that he is 29 years old.  He is unemployed today.  He sufferd an injury on December 9, 1997, to his left arm.  He later underwent surgery on December 10, 1997.  In this procedure metal plates were inserted into his arm.  He received a rating of 14 percent permanent partial impairment of the left arm from James Pape, M.D.  Defendant employer paid the claimant healing period and permanent partial disability benefits.  However, no settlement of the case was entered into. 

Due to discomfort, the metal plates were removed in 2005 by Dr. Pape.  Claimant seeks compensation for the medical expenses related to removal of the plates.  When claimant sought reimbursement from defendants, defendants denied responsibility for these costs, asserting a statute of limitations defense.  (Exhibit 7, page 2)  Claimant acknowledges any claim for disability benefits is barred. 

Claimant submitted requests for admission to defendants.  Request for admission number five asked defendants to admit  “Defendants did not file a denial of liability pursuant to Iowa Code section 85.26(2)”.  Defendants’ initial answer to this was “deny for lack of knowledge”, on October 19, 2006.  Defendants’ third answer to this request read “Deny.  Please refer to attached Form 2A dated 1/05/98. Please also refer to the attached letters from AIG to Claimant, dated 8/12/99 and 4/06/00”.  (Exhibit Q, page 62)  

However, the Form 2A defendants cite is not completed as a denial of liability.  (Ex. N, p. 56)  The correspondence referred to also does not deny liability.  (Ex. P, p. 60; Ex. P, p. 61)

Dr. Pape provided a deposition, in which he confirmed that the hardware he removed was the same hardware he inserted during the prior surgical procedure, which was clearly caused by claimant’s original injury.  (Ex. T, p.13; p. 26)

James Hart, M.D., responded to a question in a March 13, 2007, letter from claimant’s attorney which asked  “Recognizing that there may be other contributing factors, was the work injury of December 9, 1997, a substantial contributing factor to the surgery you performed on December 9, 2005, removing the hardware from Jesse Coohey’s left arm?”.  To which Dr. Hart responded “yes’.  

Claimant also submitted a request for admissions number 11, which stated “The work injury of December 10, 1997, was a substantial contributing factor to the surgery performed by Dr. Pape on December 9, 2005.”  Defendants denied this request for admissions. 

In a letter dated May 22, 2006, defendants’ attorney stated “The last indemnity payment was made in March 2000.  As such, the statute of limitations for both medical and indemnity benefits expired in March 2003, at the latest.  For such reasons, no additional medical treatment has been authorized or will be authorized.”  (Ex. 7, p. 2)

Claimant’s medical bills related to the removal of the hardware totals $10,231.38.  (Ex. 8, pp. 1-16)

CONCLUSIONS OF LAW

The first issue in this case is whether claimant’s petition is barred by the statute of limitations contained in Iowa Code section 85.26(2).

2. An award for payments or an agreement for settlement provided by section 86.13 for benefits under this chapter or chapter 85A or 85B , where the amount has not been commuted, may be reviewed upon commencement of reopening proceedings by the employer or the employee within three years from the date of the last payment of weekly benefits made under the award or agreement. If an award for payments or agreement for settlement as provided by section 86.13 for benefits under this chapter or chapter 85A or 85B has been made and the amount has not been commuted, or if a denial of liability is not filed with the workers' compensation commissioner and notice of the denial is not mailed to the employee, in the form and manner required by the commissioner, within six months of the commencement of weekly compensation benefits, the commissioner may at any time upon proper application make a determination and appropriate order concerning the entitlement of an employee to benefits provided for in section 85.27 . The failure to file a denial of liability does not constitute an admission of liability under this chapter or chapter 85A, 85B, or 86.

Iowa Code section 86.13 states:

86.13 Compensation payments. 

If an employer or insurance carrier pays weekly compensation benefits to an employee, the employer or insurance carrier shall file with the workers' compensation commissioner in the form and manner required by the workers' compensation commissioner a notice of the commencement of the payments. The payments establish conclusively that the employer and insurance carrier have notice of the injury for which benefits are claimed but the payments do not constitute an admission of liability under this chapter or chapter 85, 85A, or 85B. 

If an employer or insurance carrier fails to file the notice required by this section, the failure stops the running of the time periods in section 85.26 as of the date of the first payment. If commenced, the payments shall be terminated only when the employee has returned to work, or upon thirty days' notice stating the reason for the termination and advising the employee of the right to file a claim with the workers' compensation commissioner. 

Defendants argue that these sections indicate that where no settlement or award of benefits has occurred, the statute of limitations for bringing an action for medical benefits is three years, not unlimited.  Defendants rely on Exhibit N, page 56, a Supplemental Claim Activity Report filed with this agency.  

It is noted that although the form contains a box to be checked with instructions stating “check here if this is a denial of liability”, the box is not checked.  

Defendants also rely on Exhibit P, pages 60 and 61.  Exhibit P, page 60, is a letter from defendants to claimant dated August 12, 1999, indicating a voluntary payment was being made to claimant for permanent partial disability benefits representing 14 percent impairment of the arm.  Exhibit P, page 61, is a letter from defendants to claimant dated April 6, 2000, stating his payment of permanent partial disability benefits was to have ended March 8, 2000, but a small overpayment had been made.  Defendants also rely on their answers to requests for admission numbers five and six, wherein Defendants deny they did not file a denial of liability under Iowa Code section 85.25(2) and 86.13. Exhibit Q, pages 62-63.

There is one obvious flaw in defendants’ argument.  They have not filed a denial of liability.  The code section refers to filing a denial in the form and manner prescribed by this agency.  Defendants filed the proper form, and set out information as to the payment of benefits.  However, defendants did not indicate that liability was being denied.  There was a box provided where they could easily have done so.  They did not.  Nor do the letters to claimant contain a statement denying liability.  The undersigned cannot read into the form or the letters something that is not there.  It is found there was no denial of liability in this case. 

Thus, at present there has been no award of benefits and no settlement.  There has also not been a denial of liability.  Under Iowa Code section 85.26(2), when there has been no denial of liability filed with the commissioner, the commissioner may at any time upon proper application make a determination and appropriate order concerning the entitlement of an employee to benefits provide for in section 85.27.  It is found that defendants have not shown that they filed a denial of liability and therefore the statute of limitations does not apply to this claim.

Defendants also resist claimant’s petition for medical benefits on the basis that the medical expenses are not causally related to his original work injury.  Defendants point to the seven year gap between the prior treatment and the treatment received in September 2005.  In between 1998 and 2005, claimant worked for two other employers, Orbis and M-C Industries, as a press operator in both jobs.  Claimant experienced pain in both wrists and forearms in 1999.  He wore braces for a time.  Claimant also had a slip and fall injury while working at Orbis on December 11, 2000.  (Ex. F, pp. 14, 15; Ex. M, p. 44)

Claimant was treated by Michael Weston, M.D., and also by Philip First, M.D.  Claimant complained to both doctors of pain, numbness and tingling in his left forearm on more than one occasion after doing repetitive work.  (Ex. H)  Claimant was referred back to Dr. Pape, who eventually removed the hardware.

Dr. Pape in his deposition acknowledged the hardware was still in place and claimant’s fracture was healed.  However, Dr. Pape clearly feels the presence of the hardware contributed to claimant’s left forearm pain.  Neither Dr. Pape, nor Dr. Weston, nor Dr. First opines that claimant suffered a new traumatic or cumulative injury while working for Orbis or M-C Industries.  Dr. Pape clearly attributes claimant’s ongoing pain to the hardware, and the medical treatment and removal of the hardware in 2005 to his original 1997 injury.  Defendants can point to no medical opinion to the contrary.  Defendants can only offer speculation that his work for the other two employers might have caused his pain.  The fact that Dr. Pape agreed with a statement that if the removal did not relieve the pain it might indicate the hardware was not the cause of the pain, coupled with claimant’s statement the removal did not completely eliminate his pain, does not change this conclusion.  It is found that the greater weight of the medical evidence shows that claimant’s left arm treatment in 2005, including the removal of the hardware previously installed, is causally connected to claimant’s 1997 work related injury.  Defendants are responsible for those medical costs. 

The final issue is claimant’s attorney’s request for an award of attorney’s fees in the amount of $3,300.00, for costs associated with requests for admissions that were denied. 

Defendants resist, pointing out claimant was ordered by a prior ruling from a deputy to itemize his fees but did not do so.  In addition, defendants assert much of the attorney time requested does not relate to the admissions.  

In Iowa, normally each party pays their own attorney’s fees.  However, a party may request as costs fees associated with a request for admission that was improperly denied by the other party.  

Iowa Rule Civil Proc. 1.517(3) states:

Expenses on failure to admit. 

If a party fails to admit the genuineness of any document or the truth of any matter as requested under rule 1.510, and if the party requesting the admissions thereafter proves the genuine-ness of the document or the truth of the matter, the requesting party may move for an order requiring the other party to pay the reasonable expenses incurred in making that proof, including reasonable attorney’s fees.  The court shall make the order unless it finds any of the following:

The request was held objectionable pursuant to rule 1.510.

The admission sought was of no substantial importance.

The party failing to admit had reasonable grounds to believe that the party might prevail in the matter. 

There was other good reason for the failure to admit. 

Under the facts of this case, none of the four exceptions apply.  Claimant’s request for the admission was not held to be objectionable.  The admission sought was of substantial importance in this case.  Given that no denial of liability was filed, defendants had no reasonable grounds to believe they might prevail on the statute of limitations question.  Finally, defendants had no good reason for their failure to admit that a denial of liability had not been filed. 

Clearly defendants had not filed such a denial, yet they refused to admit this fact, and instead put claimant to his proof to establish what is clearly an indisputable factual matter.  There is no remotely conceivable argument that the Form 2 or the letters defendants relied on constituted a denial of liability that was properly filed with the commissioner or communicated to claimant as contemplated by Iowa Code section 85.26(2).  Simply looking at the denial box and seeing it was not checked answers the question. Yet defendants denied this claim largely based on a statute of limitations defense that clearly had no merit.  It is found that defendants improperly denied the request for admission number five, and claimant is entitled to have his attorney’s fees necessitated by that improper denial paid by defendants. 

Claimant also seeks attorney’s fees for defendants’ failure to admit request for admission number eleven.  That request sought defendants’ agreement that the 2005 medical procedures were causally related to the 1997 injury.  Defendants denied this request.

The evidence in this case shows that claimant was employed after his work injury by two other employers, where he did repetitive work.  He also experienced left forearm pain symptoms while working there.  There was a seven year gap in treatment.  Although this decision finds that claimant’s later symptoms were in fact related to his original work injury, defendants were reasonable in their failure to admit a causal connection between those symptoms and the original work injury.  It is found the party failing to admit, defendants, had reasonable grounds to believe they might prevail on this matter.  Defendants did not improperly deny request for admission number eleven, and no attorney fees associated with this request will be awarded to claimant. 

Defendants have been found to have properly denied one request for admission, and to have improperly denied another request for admission.  Claimant was previously ordered to submit an itemization of his attorney’s fees, but failed to do so.  It is not practical to differentiate between hours of work done by claimant’s attorney subsequent to the denials as to what time was devoted to proving request for admission five versus request for admission eleven.  Request for admission five dealt only with the statute of limitations issue; even if that had been admitted by defendants, the issue of causal connection between the later symptoms and the original injury would still have existed and would still have had to be adjudicated.  

It is found that $1,500.00 of claimant’s attorney’s fees are properly payable by defendants for their failure to admit request for admission number five. 

ORDER

Therefore it is ordered:

Defendants shall pay the claimant’s medical expenses submitted by claimant at the hearing. 

Defendants shall reimburse claimant the sum of one thousand five hundred and 00/100 cents ($1,500.00) as costs for attorney fees in addition to the other costs of this proceeding, which are also taxed to defendants.

Signed and filed this _____7th______ day of December, 2007.
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Copies to:

Thomas M. Wertz

Attorney at Law

PO Box 849

Cedar Rapids,  IA  52406-0849

Aaron Oliver

Attorney at Law

8th Floor, Fleming Bldg.

218 Sixth Avenue

Des Moines, IA  50309-4092

JEH/dll

     JON E. HEITLAND�               DEPUTY WORKERS’�      COMPENSATION COMMISSIONER








8 IF  = 7 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


