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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MARJORIE MARCOTTE,
  :



  :                         File No. 5012237


Claimant,
  :



  :                      A R B I T R A T I O N

vs.

  :



  :                           D E C I S I O N

SECOND INJURY FUND OF IOWA,
  :



  :


Defendant.
  :                 Head Note No.:  3200

______________________________________________________________________

STATEMENT OF THE CASE

Marjorie Marcotte, claimant, has filed a petition in arbitration and seeks workers’ compensation from Trinity Regional Medical Center, employer and Cambridge Integrated Services, insurance carrier, and the Second Injury Fund of Iowa, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on August 29, 2005 in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 8; and Second Injury Fund of Iowa exhibits AA through EE; as well as the testimony of the claimant and Laura Walsh.

ISSUES

The parties presented the following issues for determination:

The extent of the claimant’s entitlement to permanent partial disability benefits.

Whether the Second Injury Fund of Iowa is liable for any part of the claimant’s industrial disability.

FINDINGS OF FACT

The undersigned, having considered all of the testimony and evidence in the record, finds:

The claimant testified that she is 60 years old.  Her education ended in the 11th grade.  She was in special education classes in junior high, and today she has difficulty reading and doing simple math problems.  She finds it hard to make change, and she has no computer skills.

The claimant has worn eyeglasses since the age of three.  Her left eye requires glasses; she states with glasses she can see people in a room but they are blurry.  (Exhibit 2)

After she left school, the claimant was basically a stay at home mother for a time, followed by housecleaning private homes, housecleaning at a motel, and then going to work for Trinity Regional Hospital as a housekeeper in 1990.  (Ex. 6, p. 3)

The claimant worked for Trinity for about 13 years.  Her last day of work was in July 2004.  

In April of 2003, the claimant saw James Wolff, M.D., for knee problems.  The claimant had experienced knee problems before, in 2001.  At that time she underwent arthroscopic knee surgery with Dr. Wolff, who felt the knee condition was work related.  

The claimant returned to Dr. Wolff with left knee complaints again in 2002.  She then underwent a second left knee arthroscopic surgery in October 2002.  She was given work restrictions limiting her standing, bending or crawling.  She returned to her housekeeping duties after both surgeries, where she avoided long standing or bending, but she still had to get on her knees and crawl under beds.  Her work also involved cleaning offices and the lobby, dusting high places, sweeping, vacuuming, carrying out trash and cleaning bathrooms.

When she returned to Dr. Wolff in April 2003, she underwent a total knee replacement surgery, and was off work for about a year.  She returned to light duty work in April 2004, doing laundry, folding bags, and laminating work in a seated position.  She also did limited work on a computer, inputting names. 

Three months after returning to work, the claimant’s job was terminated.  She was told she was not needed anymore.  The claimant stated this occurred after Dr. Wolff sent a letter to the employer with restrictions for her. 

The claimant went on unemployment benefits for a time.  

After her total knee replacement surgery, she underwent another surgery in December 2003 to remove built up scar tissue.  She was released in April 2004 with restrictions from Dr. Wolff consisting of no stairs or ladders, walking or standing as tolerated, no kneeling or crawling, squatting or crouching, sedentary work preferred.  (Ex. 1, p. 39)  These restrictions were sent to her employer, but by then the claimant had been terminated. 

The claimant developed swelling of her left leg.  She was prescribed elastic stockings, which she wears every day.  She also has a scar from her surgery.  Her leg swells if she is on her feet too long.  It is difficult for her to go up and down stairs, go to the store, or shower.  She has to sit down a lot.  If she is on her feet more than 20 or 30 minutes, her legs ache.  She does not have a driver’s license as she could not pass the test when she took it in school and she also failed the vision test.  She has gained about 30 pounds since her surgeries but she is working on losing weight.

She cannot walk more than a half block without resting.  She continues to have pain in her knee. 

The claimant is not aware of any housekeeping jobs in the Fort Dodge area she could apply for that she could do.  She has applied at one business, a fast food restaurant, but was not hired.  She did not feel she could be on her feet as required by that job anyway.  She has not looked for any other jobs.  She testified “I should retire now and spend time with my grandchildren.”  Her days are spent watching television and shopping with her daughter. 

Laura Jo Walsh testified also.  She is a relative of the claimant, and one day per week helps the claimant with her laundry as the claimant is not able to carry it.  She testified that the claimant has difficulty answering questions sometimes, needs to have letters in the mail explained to her, and has trouble reading newspapers or magazines.  She described the claimant as “blind in one eye”. 

She confirmed the claimant cannot shop for more than one half hour now before her knee aches and she has to rest.  She stated claimant wanted to spend time with her grandchildren and “decided to retire now.”

CONCLUSIONS OF LAW

The issues in this case are the extent of the claimant’s permanent disability from her work injury, and whether she qualifies for Second Injury Fund benefits.

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978); Second Injury Fund v. Shank, 516 N.W.2d 808, 812 (Iowa 1994).  There is no requirement of an intervening hiring between the first and second injury.  Second Injury Fund v. Hodgins, 461 N.W.2d 454, 455 (Iowa 1990).

Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg, or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  

Both the prior injury and the subsequent injury must be scheduled member losses.  Injuries to the body as a whole do not qualify an employee for Fund benefits.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 270 (Iowa 1995).  Where the second injury involves an unscheduled loss, implicating industrial disability due from the employer, the employer is fully responsible and the Fund will not be liable.  

The first qualifying injury may or may not be work-related, and if work-related, may have been with the same employer as the second injury.  Second Injury Fund v. Neelans, 436 N.W.2d 355, 357 (Iowa 1989).  However, the first and second injury may not occur at the same time, as the code section refers to “previously”.  Vermeer Mfg. v. Hartney, No.1-1013/00-2040, slip op (Iowa Ct. App. July 31, 2002).  The prior loss need not be total, but it must be permanent.  Irish v. McCreary Saw Mill, 175 N.W.2d 364, 369 (Iowa 1970).  Although all the body parts contemplated by Iowa Code section 85.64 also appear in the list of scheduled members under Iowa Code section 85.34(2)(a-t), not all scheduled member injuries under Iowa Code section 85.34(2)(a-t) are contemplated by Iowa Code section 85.64.  Stumpff v. Second Injury Fund of Iowa, 543 N.W.2d 904, 906 (Iowa 1996). 

The second qualifying loss must involve a permanent loss to another hand, arm, foot, leg or eye arising out of and in the course of the employment.  Iowa Code 85.64, Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 812 (Iowa 1994).  As the code section refers to “another such member”, the second injury must be to a different qualifying member than the first injury.  Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978).  A bilateral second injury may qualify even if it involves a member pled as the first qualifying injury.  Kimrey v. Second Injury Fund, File No. 916642 (App. Dec. October 1993).

The Fund is responsible only for the difference between the compensation for which the current employer is liable and the total amount of industrial disability from which the employee suffers, reduced by the compensable value of the first injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 269 (Iowa 1995). 

The parties have stipulated that the claimant has suffered a 50 percent loss of use of her left lower extremity.  The employer is no longer a party to this action.  The claimant seeks an award from the Second Injury Fund for permanent partial disability benefits representing disability beyond the sum of her scheduled losses.

The claimant relies on her congenital eye defect as the prior loss.  The Second Injury Fund of Iowa resists, asserting that her eye defect is not a qualifying prior loss.  First, they argue, it is not a loss at all since the claimant was born with the defect, and therefore never had sight in her left eye to lose.  Second, the Fund argues that the claimant has failed to show that her loss of sight in her left eye is not correctable; they assert it is incumbent upon her to do so in order to show a permanent loss; otherwise every person who is nearsighted or farsighted and who later has a scheduled member work injury would qualify for Fund benefits.  Third, the Fund argues that the claimant’s left eye condition is a defect of her brain, not her eye, and therefore is not a loss to an enumerated member. 

The claimant argues that her left eye condition is an inherently uncorrectable condition, and that it qualifies as a prior loss for Second Injury Fund purposes
The claimant was referred by her optometrist, Matt Howie, to Gregory A. Olson, M.D., for a glaucoma evaluation.  It was noted that the claimant had been diagnosed with Amblyopia and Strabismus as a child, and Dr. Olson confirmed this.  Dr. Olson gave a rating of 31 percent impairment of the vision system.  (Ex. 2, p. 8)

Included in the exhibits and part of the record are printouts of internet encyclopedia articles on Amblyopia (Ex. 7, p. 1) and Strabismus (Ex. 8, p. 1).

Amblyopia is defined as “a disorder of the eyes characterized by poor or blurry vision that is not correctable with glasses in an eye that is otherwise physically healthy and normal.  The problem is due to either no transmission or poor transmission of the visual image to the brain for a sustained period of dysfunction or disuse during early childhood.”  Amblyopia is sometimes called “lazy eye.”  “Amblyopia is a developmental problem in the brain, not an organic problem of the eye.”  (Ex. 7, p. 1)  (emphasis added)

Strabismus is defined as “a disorder in which the eyes do not point in the same direction.  It typically involves a lack of coordination between the extraocular muscles which prevents bringing the gaze of the eye to the same point in space, preventing binocular vision, which may adversely affect depth perception.”  Strabismus is sometimes called “wandering eye” or “crossed eye.”  (Ex. 8, p. 1)

“When Strabismus is congenital or develops in infancy, it can cause amblyopia, in which the brain ignores input from the deviated eye although it is capable of normal sight.  Since Strabismus can cause Amblyopia, which is sometimes referred to as lazy eye, it is sometimes itself inaccurately referred to as lazy eye.”  (Ex. 8, p. 1)

The Fund’s arguments will be addressed individually.

First, the fact the claimant’s prior loss was congenital does not mean it does not qualify as a prior loss.  The statute refers to loss of use.  The claimant has clearly lost some of the use of one of her eyes.  Whether that happened in the womb or after birth is irrelevant; a healthy human body enjoys the use of both eyes.  The claimant has lost the partial use of one of her eyes.  

Second, the claimant has shown that the conditions of her eye are not correctable.  The definition of Amblyopia states that it is uncorrectable.  Strabismus is correctable if minor and discovered early with the use of eyepatches, or later with surgery.  There is no medical evidence in the record indicating that surgery or any treatment is available for the claimant’s eye condition.  The claimant has shown that her condition is permanent. 

Third, the Fund argues that Amblyopia is a condition of the brain, and not the eye.  Here, the literature in the record supports that argument.  Amblyopia can be caused by Strabismis.  The claimant has both conditions.  Strabismus is caused by a defective functioning of the extraocular muscles.  The very term extraocular indicates this refers to muscles outside the eye, the muscles that control the position of the eye, and not the eye itself.  It is found that Strabismus is a condition affecting a part of the body as a whole and not the eye, and as such is not a qualifying prior loss under the Second Injury Fund statute, and Nelson, above.

Strabismus in turn causes Amblyopia.  Amblyopia is defined in the materials as a developmental problem in the brain, not an organic problem of the eye.  It is found that the claimant’s Amblyopia is not a problem with her eye, but with her brain, and as such it represents a loss of the body as a whole and it is not a qualifying prior loss under the Second Injury Fund statute. 

ORDER

THEREFORE, it is ordered:

That claimant takes nothing from this file.

Costs are taxed to claimant.

Signed and filed this _____19th_____ day of December, 2005.

   _____________________________







     JON E. HEITLAND
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   COMPENSATION COMMISSIONER
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