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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

DUSTIN WRIGHT,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                         File No. 5014162

ULTIMATE ELECTRONICS, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

CNA,

  :



  :


Insurance Carrier,
  :


Defendants.
  :               Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Dustin Wright, claimant, filed a petition in arbitration seeking workers’ compensation benefits from the above named defendants as a result of an injury he sustained on July 26, 2004 which arose out of and in the course of his employment.  The case was heard and fully submitted in Des Moines, Iowa, on December 13, 2005.  The evidence in the record consists of the claimant’s testimony as well as Joint Exhibits 1 through 15. 

The sole issue presented for resolution is the extent of claimant’s industrial disability. 

The party stipulated at the time of the injury claimant’s gross weekly earnings were $393.15, he was single and entitled to one exemption.  Although the parties indicated they believed the weekly rate to be $250.61 based on this information after reviewing the appropriate rate book for the injury in this case it is determined that the correct weekly rate of compensation is $250.04.  The parties stipulated that if permanent partial disability benefits are awarded the commencement date will be March 30, 2005 and that prior to hearing claimant was paid 37 weeks of permanent partial disability benefits at the weekly rate of $250.61.  

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony of the witness and considered the evidence in the record finds that:

Dustin Wright, claimant, was 21 years old at the time of the hearing.  Claimant is a high school graduate and he did attend three semesters at Central College, however, he did not receive any degree or diploma as a result of that.  Claimant is presently attending a class at William Penn University desiring to continue on taking additional classes so that he can receive an associate’s degree. 

Claimant’s employment history is set forth in the record at exhibit 15, page 105.  Other than the employment he had at his father’s retail clothing store, claimant’s other employment involved either frequent bending and twisting as well as lifting up to 50 pounds.  Claimant testified that he was able to do all of his prior jobs, was not physically injured in doing them and was in excellent health.  

Claimant began working for Ultimate Electronics, Inc., in January 2004.  Claimant worked primarily delivering televisions, most of which were big screen televisions.  Claimant testified he did a lot of bending and twisting in this job, but that he was able to perform all of his job duties up to July 26, 2004.  

Claimant was returning from delivering a television to a customer in Grundy Center on July 26, 2004, was a passenger in the vehicle and at the time was not wearing his seat belt.  An accident occurred with the vehicle which resulted in claimant being thrown through the windshield and landing several feet away from the truck.  Claimant broke both arms with his left arm being broken more severely than the right, in that he had open fractures in his left arm.  Claimant eventually was referred for treatment by Devon Goetz, M.D., who performed open reduction and internal fixation on both arms on July 27, 2004.  (Exhibit 3, page 32)

In a follow‑up visit with Dr. Goetz, on August 5, 2004, claimant reported having left lumbar radicular symptoms.  Dr. Goetz spoke with one of his associates, Lynn Nelson, M.D., and it was decided claimant should have a lumbar spine MRI.  (Ex. 5, pp. 49, 50)

Claimant was seen by Dr. Nelson on August 19, 2004 and Dr. Nelson reviewed the MRI that was taken on that same date.  Dr. Nelson indicated the MRI demonstrated a moderately large central to left L5-S1 herniated nucleus pulposis.  Dr. Nelson also indicated that previous x-rays had shown claimant to have a grade 2 L5-S1 spondylolisthesis which was preexisting in nature.  Due to the preexisting spondylolisthesis, Dr. Nelson did not believe surgery would be recommended.  However, he did recommend claimant have an epidural steroid injection and sent claimant for such treatment by Christian Ledet, M.D.  (Ex. 5, pp. 51, 53)

Dr. Ledet offered a lumbar spine epidural steroid injection to claimant on August 19, 2004.  (Ex. 8, p. 69)

Claimant saw Dr. Nelson on September 2, 2004 and claimant reported having a 75 percent improvement of his symptoms following the injection.  (Ex. 5, p. 54)  On September 28, 2004, claimant informed Dr. Nelson that he had a 90 percent improvement of his symptoms since the injection.  (Ex. 5, p. 56)  Dr. Nelson still did not recommend claimant for surgery and referred claimant for physical therapy.  (Ex. 5, p. 57)  

Claimant was off work during his recovery, during which time he did receive weekly workers’ compensation benefits.  When Dr. Nelson released claimant with restrictions to return to work, he did return to the employer, however, he was not able to do the same type of work he had done before the injury.  Claimant did more cash register and customer service work and he also pulled certain lightweight items in the warehouse.  Claimant did find being on his feet a lot caused him to have an increase in his back symptoms, which Dr. Nelson noted in a follow up visit with claimant on March 29, 2005, wherein claimant reported sharp low back pain after standing five to six hours.  (Ex. 5, p. 60)  

Dr. Nelson, on March 30, 2005, opined claimant was at maximum medical improvement as of March 29, 2005 and that claimant had a ten percent impairment consistent with a DRE category 3 impairment of his lumbar spine utilizing Table 72 of the AMA Guides to the Evaluation of Permanent Impairment, Fourth Edition.  Dr. Nelson also recommended as a permanent restriction that claimant not lift more than 55 pounds.  (Exhibit 9)

Dr. Goetz, on April 14, 2005, determined that as it related to claimant’s upper extremities he was at maximum medical improvement and he did not deem permanent restrictions necessary.  Dr. Goetz did not offer any functional impairment rating.  (Ex. 5, p. 61)

Claimant was seen by Jerome Bashara, M.D., on September 8, 2005, at the request of his attorney, for an independent medical evaluation.  Dr. Bashara noted that claimant continued to have intermittent low back pain as well as left buttock pain.  Claimant had no radiation of pain down his extremities.  Dr. Bashara also indicated that claimant had stiffness in his forearms with certain activities and claimant also had certain stiffness of his wrist.  Claimant reported having occasional pain in his arms and wrists.  (Ex. 11, p. 88)

Dr. Bashara’s physical examination of claimant found that claimant had restriction of range of motion in his lumbar spine and also that claimant had loss of range of motion in both arms.  Dr. Bashara opined claimant to have a 12 percent permanent partial disability as it related to his low back, a four percent impairment as it related to his right upper extremity and a six percent impairment as it related to his left upper extremity.  Dr. Bashara stated that claimant should have a lift limit of 50 pounds and he should do no excessive bending or twisting of his lower back as well as no excessive stooping.  Dr. Bashara did not offer any permanent restrictions as it related to claimant’s upper extremities.  (Ex. 11, pp. 89-92)

Claimant continued to work for the employer until April 2005 when the employer went out of business.  At that time, claimant’s last rate of pay was $8.70 per hour.  Upon his return to work, claimant had not been making a commission as he had before, which had been averaging $60.00 per week.  Since claimant knew his job with the employer was going to be ending he had looked for work and found his present job where he is a salesperson at a cell phone store.  Claimant’s rate of pay is $10.00 per hour plus he makes approximately $100.00-$120.00 per week in commissions.  This is a full‑time job and does not require claimant to do any heavy lifting.  However, he does stand on his feet 98 percent of his workday, which claimant testified causes his low back to become sore and tighten up during the day.  

Claimant also testified that he has stiffness and soreness in his low back in the morning when he awakes which requires him to do certain exercises to loosen up and that he has similar symptoms at the end of the day.  Claimant takes no prescription medication.  However, he does take Ibuprofen once to twice per day for his back symptoms. 

As it relates to his arms, claimant does have occasional sharp pain in his right and left arms, when he puts pressure on the arms, and although he has minimal loss of motion in his right arm he has more loss of motion in his left arm.  Claimant is right hand dominant. 

It was claimant’s testimony that due to the restrictions imposed upon him he would not be able to do the initial job he had with the employer or several of the other jobs he had in the past.  He would be able to do the job he had working in his father’s retail clothing store. 

Claimant has interviewed for a position as a new car salesman with a car dealer in the Des Moines area and he believes his prospects are good that he will be hired for that job.  Claimant also has an interview with another employer at the time of the hearing.

CONCLUSIONS OF LAW

The sole issue presented for resolution in this case is the extent of claimant’s industrial disability as a result of the work injury he sustained. 

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature 

intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant is 21 years old at the time of hearing and he is a high school graduate.  Claimant is presently attending classes with the intent of receiving an associate’s college degree in the future.  Claimant remains in a job he is physically able to do, notwithstanding his injuries.  This job pays him a higher rate of pay than what he was receiving with defendant employer.  Claimant has been given impairment ratings as it relates both to his low back, and his upper extremities.  He does have permanent restrictions as it relates to his low back concerning lifting.  Claimant has credibly testified that the restrictions he has received will prevent him from doing many of the jobs he did before working for the employer as well as the job he was doing at the time of the injury.  

Claimant is deemed to be a highly motivated individual as far as trying to improve himself as he continues to interview for other jobs, one of which he may be successful in obtaining in the near future. 

After considering all of these factors, the undersigned concludes claimant sustained a 20 percent industrial disability as a result of this injury. 

ORDER

THEREFORE IT IS ORDERED:

That defendant shall pay claimant one hundred (100) weeks of permanent partial disability benefits at the weekly rate of two hundred fifty and 04/100 dollars ($250.04) commencing on March 30, 2005. 

That interest shall accrue pursuant to Iowa Code section 85.30.

That defendants shall be given credit for benefits previously paid. 

That defendants shall pay the costs of this action pursuant to rule 876 IAC 4.33.

That defendants shall file subsequent reports of injury as required by this agency.

Signed and filed this __21st ___ day of December, 2005.

   ________________________







    CLAIR R. CRAMER







   DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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