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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

CARRIE MCIVER-HERNDON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5025740
DEPARTMENT OF PUBLIC HEALTH,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

STATE OF IOWA,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                   Head Note No.:  1800; 1803
______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration.  The contested case was initiated when claimant, Carrie McIver-Herndon, filed her original notice and petition with the Iowa Division of Workers’ Compensation.  She alleged she sustained injuries to her head, jaw, neck and to her body as a whole.  Claimant provided the alleged injury dates of July 1, 2006; October 3, 2006 and November 14, 2006.  (Original notice and petition.)  A single petition was filed on July 1, 2008.

Defendant is self-insured for purposes of workers’ compensation.  It filed its answer on August 6, 2008.  Defendant denied the occurrence of the work injuries on the alleged dates.

The hearing administrator scheduled the case for hearing on May 15, 2009 at 8:30 a.m.  The hearing took place in Des Moines, Iowa at the Iowa Department of Workforce Development.  The undersigned appointed Ms. Ann T. Moyna, as the certified shorthand reporter.  She is the official custodian of the records and notes.

Claimant testified on her own behalf.  She was the sole witness to testify

The parties offered exhibits.  Claimant offered exhibits 1 through 10.  Defendant offered exhibits A through C.  All proffered exhibits were admitted as evidence in the case.  The parties submitted post-hearing briefs on June 1, 2009.  The contested case was considered fully submitted on June 1, 2009.

STIPULATIONS

The parties completed the designated hearing report for the alleged date of injury of July 1, 2006; October 3, 2006 or November 14, 2006.  The parties entered into various stipulations for the same date.  They are:

1. There was the existence of an employer-employee relationship at the time of the alleged injury;
2. Healing period benefits are not at issue;
3. If permanency is found, the permanent disability is industrial; and
4. The parties are able to stipulate to the costs allowed by law.

ISSUES

The issues presented are:

1. Whether claimant sustained a work-related injury on July 1, 2006; October 3, 2006 or November 14, 2006;

2. Whether claimant is entitled to permanency benefits;

3. The extent of permanent partial disability benefits to which claimant is entitled;

4. The commencement date for permanent partial disability benefits to which claimant is entitled;
5. Whether claimant is entitled to the payment of medical expenses pursuant to Iowa Code section 85.27; and
6. The weekly benefit rate for which benefits should be paid is at issue.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

This deputy, after listening to the testimony of the witness at hearing, after judging the credibility of the witness, and after reading the evidence, and the post‑hearing briefs, makes the following findings of fact and conclusions of law:

Claimant is 39 years old and attended East High School in Des Moines.  She dropped out of high school to care for a younger brother.  However, claimant did obtain a GED certificate in 1987 from Des Moines Area Community College.  Then in 1996, claimant obtained an associate of arts degree from DMACC in Office Technology.  She received training in data entry, front office skills, secretarial skills and computer applications. 

There is a detailed list of claimant’s current and previous jobs included in Exhibit 10.  Those listed jobs are herein incorporated by reference as though fully set out in the body of this decision.  With previous employers, claimant was required to spend a significant amount of her work day either talking on a telephone or speaking on a two-way radio.  Prior to her employment at the Iowa Department of Public Health, claimant experienced no difficulties talking.

In July 2004, claimant commenced her employment with the Iowa Department of Public Health.  She was hired as an advanced typist.  In July 2006, claimant was earning $14.72 per hour.  In October 2006, claimant was earning $15.46 per hour.  In November 2006, claimant took a position in another state agency.  On the date of the arbitration hearing, claimant was earning $17.91 as an Information Technology Support Worker 2 for the Office of the Secretary of State.  Claimant testified she does not engage in telephone work at the Office of the Secretary of State.

In July 2006, while claimant was an employee of the Department of Public Health, claimant’s telephone duties increased due to a change in the law regarding birth, marital and death certificates.  Claimant was talking over the telephone for seven hours per day.  She had a one-half hour lunch period and two fifteen minute breaks.  Claimant testified she answered one phone call right after another.

During the same month, claimant began to encounter right ear pain.  She sought medical treatment at Partners in Health on July 25, 2006.  There was a “mucopurulent discharge” coming from the right ear.  The ear wall was red and swollen.  (Exhibit 1, page 1)  Antibiotic ear drops were prescribed.  (Ex. 1, p. 2)  

Three days later, claimant returned to the same clinic.  The medical providers noted, “Right ear reveals TM to be slightly retracted, but I did not see any perforations.”  (Ex. 1, p. 3)  Oral antibiotics were prescribed.  (Ex. 1, p. 4)  The right ear pain continued for another month.  Claimant returned to the clinic on August 25, 2006.  She had swelling in the right ear canal and there was inflammation too.  (Ex. 1, p. 5)  Ear drops were continued.  Claimant complained of continued ear problems on September 27, 2006.  (Ex. 1, p. 7)  A referral to an ear specialist was made.

Matthew R. Brown, M.D., an ear specialist, examined claimant on September 29, 2006.  During the initial examination, Dr. Brown noted:

EXAM:  Canals are clear.  Tympanic membranes are intact with an aerated middle ear space.  Weber is midline.  256 is positive bilaterally.  Nose is clear.  Oral cavity and oropharynx clear.  She is quite tender over the right temporomandibular joint.  Neck is supple with no adenopathy.  No thyromegaly.  [T]ympanometry is normal.  Audiogram with perfect pure tones and good discrimination.

A:  HISTORY OF EUSTACHIAN TUBE DYSFUNCTION, EAR INFECTION; NOW WITH REFERRED OTALGIA FROM TEMPOROMANDIBULAR JOINT PROBLEMS.

P:  At this point I suggested prednisone x 5 days, avoiding any unnecessary overuse of the jaw joint as possible.

(Ex. 2, p. 8)

On October 3, 2006, Dr. Brown wrote the following note for claimant to present to her employer:

This patient is suffering from temporal mandibular joint pain, which is an inflammatory process in the joint of the jaw.  It is an acute arthralgia, which can often times become chronic.  It is brought on and exacerbated by any type of overuse specifically related to the work that she does on the telephone from 8:30 – 5:00.  Also, her workload has increased significantly since July 1st when the state laws were changed for the deaths and births.  Currently, it is important that she maintain as little overuse of her jaw joint as possible while she is on medication to try to improve this acute process before it becomes inflammatory.

(Ex. 3, p. 13)

Claimant returned to Dr. Brown on October 27, 2006.  Dr. Brown noted, “Fairly significant referred otalgia from temporomandibular joint pain on the right side worse than the left.”  (Ex. 2, p. 10)

Eventually, Dr. Brown referred claimant to Gregory F. Ceraso, DMD, a dentist in West Des Moines.  Dr. Ceraso found claimant had bilateral swelling in the jaw area.  She suffered from temporomandibular joint (TMJ) dysfunction.  (Ex. 7, p. 20)  The dentist noted claimant had at least a partially dislocated disc in both temporomandibular joints.  (Ex. 7, p. 20)  Dr. Ceraso fitted claimant with an acrylic orthotic to reduce the stresses on claimant’s joint and to begin to allow the muscles of mastication to relax.  (Ex. 7, p. 20)  The dentist opined, “Given the correlation between the onset of the symptoms and the increased phone usage, it would make sense that that activity was more than contributory to the patients [sic] TMD symptoms.”  (Ex. 7, p. 20)  Claimant was advised to wear the orthotic on an as needed basis and to have the orthotic checked on an annual basis.  (Ex. 7, p. 20)

In anticipation of litigation, the State of Iowa contacted two physicians to perform records reviews of claimant’s medical treatment.  N. John Prevo, D.O., MPH, evaluated records for claimant regarding possible temporal mandibular joint syndrome.  (Ex. 6, p. 17)  Dr. Prevo opined in relevant portion:
Based on a reasonable degree of medical certainty and after reviewing these medical records, I cannot with a high degree of medical certainty relate her diagnosis of possible temporal mandibular joint to talking on the phone with a head set.

If this patient does have a temporal mandibular joint syndrome, I would think more likely than not this would be a personal condition unrelated to talking while at work utilizing a head set.

(Ex. 6, p. 17)

Defendant also requested a records review by Henri A. Cuddihy, M.D., at the University of Iowa Health Works, LLC.  Dr. Cuddihy opined:

There are two types of TMJ problems:  intra-capsular and extra‑capsular.  Intra-capsular is normally associated with rheumatoid arthritis, osteoarthritis and articular disc displacement.  The other, extra capsular, is more common and its causes are collectively termed myofascial pain of the masticatory muscles or TMJ dysfunction syndrome.  This normally arises from stress placed on the joints and surrounding musculature from activities such as bruxism (grinding of teeth), malocclusion, jaw clenching, biting cheek or lips.  78% of patients with TMJ pain have wear of the teeth secondary to grinding.  Malocclusion can cause chronic muscle tension and pain.

. . . .
Based on the information provided, it is my medical opinion, that the employee’s jaw pain problems did not arise out of speaking on the phone work.  It is more likely that she suffers from one of the above problems and the recommendation of rehabilitating her bite is indicative of other causes of issues.

(Ex. C, p. 8)

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4)(b); Iowa Code section 85A.8; Iowa Code section 85A.14.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows:  “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

In the present case, four experts have provided opinions regarding the cause for claimant’s problems with the temporomandibular joints.  Two treating medical providers rendered opinions favorable to claimant’s claim.  They treated claimant over a course of months.  The two treating providers opined there was a causal relationship between talking on the telephone and claimant’s TMJ condition.

Dr. Brown examined claimant on four separate occasions.  He opined the TMJ pain was brought on and exacerbated by the demanding telephone work claimant had to perform at the Iowa Department of Health.  (Ex. 3, p. 13)  Dr. Ceraso, the treating dentist examined claimant on six occasions.  The dentist indicated:

Given the correlation between the onset of the symptoms and the increased phone usage, it would make sense that that activity was more than contributory to the patients [sic] TMD problems.

(Ex. 7, p. 20)
Dr. Prevo did not find causation between claimant’s employment and her TMJ condition.  He was not involved in treating claimant.  Nor had Dr. Prevo even examined claimant.  He performed a records review only.  Even then he did not list the reports he had reviewed.  Furthermore, Dr. Prevo expressed his opinion within “a high degree of medical certainty.”  The standard Dr. Prevo articulated was not the standard to use when assessing medical causation.  The proper standard is to “a reasonable degree of medical certainty.”  Dr. Prevo’s opinion is not accorded the same weight as the treating doctors since he did not even examine claimant.  

Likewise, Dr. Cuddihy did not find causation.  He too did not personally examine claimant.  Dr. Cuddihy merely reviewed medical records.  He did not list the records he reviewed.  He did list claimant’s age as 50 even though she was only 39 on the date of the arbitration decision.  Then Dr. Cuddihy wrote in his report of April 9, 2009 that claimant’s problems were likely personal in nature.  (Ex. C, pp. 8-9)  Dr. Cuddihy was not specific about which personal conditions affected claimant.  The occupational medical doctor did list “teeth grinding” as a possibility.  However, since Dr. Cuddihy never examined claimant, it is difficult to understand how Dr. Cuddihy arrived at the cause as “grinding of teeth.”  He had no basis for making that assessment since he did not examine claimant’s teeth.  His conclusion was based on non-existent evidence.  Because Dr. Cuddihy did not physically examine claimant, his opinion on causation is not accorded the same weight as the treating doctors.

Then there was the credible testimony of claimant.  She explained how the telephone calls had increased at the Department of Public Health.  The undersigned makes an express finding that claimant is credible.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467, 471 (Iowa 1990).  

Claimant also described how her condition improved when she was removed from her telephone duties.  Claimant made an excellent witness for herself.  The undersigned was impressed with claimant’s testimony.

It is the determination of the undersigned; claimant sustained a work-related injury to her ear and jaw that arose out of and in the course of her employment.  The condition manifested itself on July 1, 2006.  Claimant’s right ear pain and her TMJ condition were caused by her overuse of the telephone.  

The next issue for resolution is whether claimant has sustained a permanent condition as a result of her work injury on July 1, 2006.  There were no permanent impairment ratings given for claimant’s TMJ condition.  Nevertheless Dr. Ceraso imposed a permanent restriction on claimant’s employment.  She is restricted from working in a position that will require excessive talking.  (Ex. 7, p. 20)  Claimant testified she attempts to follow the restriction.  Presently, she is not employed in the same capacity as she was on the date of the injury.  She transferred from the Department of Public Health to the Office of the Secretary of State in order to avoid speaking on the telephone.  The restriction imposed is not onerous.  The restriction does limit claimant’s overall access to the job market.  She is precluded from accepting positions where she is required to talk on the telephone for a large portion of her work day.  With her restriction, claimant is eliminated from holding a number of secretarial positions.  Claimant is required to wear an orthotic on an as needed basis to protect her jaw.

Claimant has not suffered an actual loss of earnings by transferring from the Department of Health.  She now has a position where she earns $3.19 per hour more than she earned on the date of the work injury.  

Industrial disability is a product of numerous factors, and it is intended to compensate for a loss of “earning capacity” in the competitive labor market.  Acuity Ins. v. Foreman, 684 N.W.2d 212, 220 (Iowa 2004).  Proof of an actual reduction in earnings is not essential to establish a loss of earning capacity.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646, 653 (Iowa 2000).  An injured employee’s earning capacity is measured by the employee’s residual ability to compete in the labor market; so, if post‑injury earnings do not reflect this ability to compete with others for wages, they are not a proper measure of earning capacity.  U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997).

After considering all of the relevant factors involving industrial disability, it is the determination of the undersigned; claimant is entitled to a permanent partial disability in the amount of five percent.  Claimant is entitled to twenty-five (25) weeks of permanent partial disability benefits commencing from December 14, 2006, the date Dr. Ceraso determined claimant was able to return to limited telephone duty.  The commencement date for permanency benefits was based on Exhibit 5, page15.

The Iowa Division of Workers’ Compensation is statutorily directed to publish rate tables incorporating payroll taxes based in part on the assumption the worker elected to claim “the [maximum] number of exemptions . . . for actual dependency . . . ” to which entitled.  The Internal Revenue Code and applicable regulations govern.  Keeling v. Cedar Rapids Community Schools, File No. 891809 (Arb. Dec. April 18, 1991).  

Claimant offered her 2006 tax return to support her allegation she is entitled to claim Michael Briggs as a dependent and a legitimate exemption for rate purposes.  In 2006, Michael Briggs was the boyfriend of claimant’s minor daughter, Miranda.  Miranda was born on August 16, 1988.  She was a student and working in 2006.

Mr. Briggs was 20 years old and working in the construction industry on an intermittent basis in 2006.  Mr. Briggs worked as a painting contractor.  He resided with Miranda in claimant’s home for a portion of the 2006 calendar year.  Claimant did not have the exact dates when Mr. Briggs moved into claimant’s home nor when he left her residence.  Claimant could only state Mr. Briggs moved into the family home in January 2006 and moved out of the home with Miranda Thomas, the daughter, in September 2006.  It is acknowledged claimant claimed Mr. Briggs as a dependent in 2006; there is no evidence he was actually dependent on claimant.  Because Miranda was a student in 2006, it is assumed she was dependent on claimant.  

It is the determination of this deputy; claimant is entitled to take five exemptions for rate purposes with respect to her weekly benefits.  The parties stipulated the gross weekly wages for an injury on July 1, 2006 were $578.86 per week.  The proper weekly benefit rate for claimant is $403.23.  

The final issue for resolution is the matter of medical benefits pursuant to Iowa Code section 85.27.  The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 16, 1975).
Claimant is requesting the medical expenses she incurred at Thorsheim, Ceraso, P.C. and in the amount of $495.00.  The dental bill has been paid in full by claimant.  Defendant shall reimburse claimant for the charges incurred.

ORDER
THEREFORE, IT IS ORDERED:

Defendants shall pay unto claimant twenty-five (25) weeks of permanent partial disability benefits at the weekly benefit rate of four hundred three and 23/100 dollars ($403.23) per week and commencing from December 14, 2006.

Accrued benefits shall be paid in a lump sum together with interest as allowed by law.

Defendant shall reimburse claimant for the dental bills she previously paid to Thorsheim, Ceraso, P.C. in the amount of four hundred ninety-five and 00/100 dollars ($495.00).

Defendants shall file all requisite reports in a timely manner.
Signed and filed this _____20th_____ day of August, 2009.

______________________________






       MICHELLE A. MCGOVERN
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10 IF  = 11 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


