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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RAYMOND RODRIQUEZ,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5023787
TUR-PAK FOODS, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

STANDARD FIRE INSURANCE
  :

COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Raymond Rodriquez, claimant, has filed a petition in arbitration and seeks workers’ compensation from Tur-Pak Foods, Inc., employer, and Standard Fire Insurance Company, insurance carrier, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on August 26, 2009 in Sioux City, Iowa.  The record in the case consists of claimant’s exhibits 1-13, and 27-30; defense exhibits A through W; as well as the testimony of the claimant and Nathan Phipps.

The parties filed post-hearing briefs.  Claimant attached to his brief documents labeled A, B, C and D.  Attachment A is the same as exhibit 13, which was admitted at hearing.  However, attachments B, C and D are duplicates of exhibits that were excluded at the hearing.  Defendants have objected to their attachment to claimant’s post-hearing brief.

The objection is sustained.  Claimant will not be allowed to circumvent the evidentiary ruling by the undersigned at hearing by surreptitiously attaching the excluded exhibits to his post-hearing brief under a different label.  Attachments B, C and D and any reference to them in claimant’s brief will be completely disregarded by the undersigned.  

ISSUES

The parties presented the following issues for determination:

1. Whether the claimant is entitled to temporary total disability or healing period benefits during a period of recovery.

2. The extent of the claimant’s entitlement to permanent partial disability benefits.

3. The commencement date for any permanent partial disability benefits awarded.

4. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

5. Costs.   

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

The claimant, Raymond Rodriquez, is a native of El Salvador.  His education consists of attending school to the ninth grade.  He was 20 years old at the time of the hearing.  Claimant does not speak or write the English language and required an interpreter at the hearing.

Claimant originally used a temporary employment agency to obtain work with defendant employer, Tur-Pak.  He worked as a forklift operator.  His rate of pay was $6.40 per hour as a part time employee.   

Claimant eventually sought full time work with the employer.  He was told he would need to obtain a different name and social security number, due to his lack of immigration documentation.   Claimant did so and was hired on a full time basis. 

On July 18, 2007, claimant was injured when he was working as a machine operator on a meat compressing machine.  Claimant testified he had reported problems with the machine to his supervisor the previous week.  While placing a piece of meat in the machine, the top came down, crushing his left hand, nearly cutting off three of his fingers and part of a fourth.  The fingers remained attached only by the tendons. Claimant is right hand dominant.  (Exhibit B, page 1) 

Claimant was taken by ambulance to a Sioux City Hospital, then was taken by helicopter to a hospital in Omaha, Nebraska, where he was treated by Nils Nystrom, M.D.  Skin was removed from his foot to try to re-attach the fingers, but this was unsuccessful, requiring a second operation to remove the fingers.  Another skin graft from his forearm was required, leaving a large scar.  

He underwent occupational therapy from August 12, 2007 through September 17, 2007.  (Ex. 7, Ex. 8, Ex. B) 

Dr. Nystrom eventually assigned claimant a rating of permanent partial impairment of 59 percent of the upper extremity for partial amputation of the index finger, transmetacarpal amputation of the middle finger, ring finger and small finger of the left hand, along with slight limitation of the left thumb.  Claimant also was found to have loss of extension of the wrist and loss of sensory function of the left forearm.  (Ex. L, p. 1) 

Dr. Nystrom referred claimant for mental health services in Sioux City.  Claimant was sent to therapist Teri Hey, a licensed mental health social worker at Siouxland Mental Health.  Claimant was counseled by Ms. Hey from November 8, 2007 through December 19, 2007.  She felt he had Post Traumatic Stress Disorder, with a depressed mood.  (Ex. E, Ex. H)  

Claimant was returned to work by Dr. Nystrom on November 7, 2007.  Claimant was to work as a “checker”, a one-handed job where he made sure all the ingredients were included in packaged meals.  Dr. Nystrom noted claimant retained thumb grasp between his thumb and partial index finger, and did not assign any work restrictions.  (Ex. G) 

Claimant was offered the checker position on November 13, 2007.  Claimant voiced no objections but claimant’s father later called the employer and stated claimant needed approval of his attorney to return to work.  Claimant did not report for work on November 14, 2007.  Claimant stated the cold temperature adversely affected his injured hand, but his request to be transferred was declined. 

Dr. Nystrom released claimant from care and found him to be at maximum medical improvement on November 15, 2007.  (Ex. F, .2; Ex. G)  Claimant has not undergone any further medical treatment for his arm.  He is not on any prescription medications.   Dr. Nystrom noted claimant subjectively felt he was not psychologically ready to return to work.  (Ex. F, p. 1)  After consulting with Ms. Hey, claimant returned to work on December 14, 2007.  
Claimant was then sent to Eli Chesen, M.D., a psychiatrist in Lincoln, Nebraska, for an independent medical examination on January 4, 2008.  On January 7, 2008, Dr. Chesen noted claimant was working and functioning, and concluded claimant did not suffer from post-traumatic stress disorder or any other psychiatric disorder, stating “….Mr. Rodriquez does not suffer from a psychiatric or psychological condition, which is at all limiting or disabling nor requiring follow-up”..  (Ex. K, p. 9)  He felt claimant was not disabled and could work full time with appropriate orthopedic restrictions.  He also felt claimant was not in need of further psychiatric treatment, and that claimant’s grief over his physical loss would improve over time.  Dr. Chesen disagreed with the conclusions of Ms. Hey.  (Ex. K, Ex. M) 

Based on Dr. Chesen’s report, defendants withdrew authorization of Ms. Hey.  Defendants relied on Dr. Nystrom’s and Dr. Chesen’s recommendations and required claimant to return to work in the checker position.  Claimant did return to work and performed the checker job without any problems other than he states the cold bothered his injured arm. 

Claimant was terminated in June 2008 when the employer required him to produce a valid social security number and proof of authorization to work in the United States, but he was unable to do so.  Since then, he has worked about one week at a dairy farm but was unable to keep up and was discharged. 

Claimant testified that as a result of his injury, he continues to experience psychological problems.  He has nightmares, and is reluctant to go out in public because of his disfiguration.  His social life has been severely curtailed.  He forgets things and continues to be emotional.  He angers easily.  He avoids wearing short sleeve shirts because of his scar on his arm, and does not go to the swimming pool.  He no longer plays soccer because he is embarrassed by his scar.  He does not date since his injury.  He has a prosthesis for his hand but it does not work very well.  Cold temperatures affect his arm.  

Claimant stated while undergoing treatment, he did not want to leave the house socially, as he felt people would laugh at his disfigurement and ask embarrassing questions about how it happened.  His sleep was disrupted and he had a loss of appetite.  Dr. Hey noted on November 2, 2007, claimant was having suicidal thoughts. 

As the insurer did not authorize any further mental treatment, claimant on his own volition saw Clayton Toddy, M.D., a psychiatrist.  After treating claimant, including the use of psychotherapy, Dr. Toddy noted claimant was no longer having nightmares, and was less depressed.  He was also going out socially with his family.

Dr. Toddy found claimant to be at maximum medical improvement on November 7, 2008, and therapy was discontinued.  He felt claimant suffered from an adjustment disorder with mixed anxiety and depressed mood due to embarrassment due to his left hand disfiguration, and an unresolved emotional response to the work injury.  He rated claimant as having a permanent partial impairment under the AMA Guides to the Evaluation of Permanent Impairment, 6th Edition, as “….psychiatric rating scale impairment score is 20 percent.  His global assessment of functioning scale impairment score is 5 percent.  His psychiatric impairment rating scale score is 15 percent.  His mental and behavioral disorder impairment rating is 15 percent.”  (Ex. 30, p. 2)  Dr. Toddy did not prescribe any work restrictions.  He did note that although claimant was able to perform one handed jobs from a physical standpoint, he continued to be embarrassed by his hand and therefore jobs requiring him to work with the public might make him uncomfortable.  (Ex. 30, p. 2) 

Claimant stated he has not looked for other work, as there are lots of unemployed people with two good hands and he feels he would not be hired.  He intends to take classes to learn English but has never done so, in part due to his embarrassment.  He agreed he has full mobility of his thumb. 

Nathan Phipps testified for defendants.  He is the plant manager where claimant worked.  He stated he observed claimant after he returned to work, and he described the checker job claimant performed.  That job required claimant to inspect lunch products to make sure the compartments for meat, cheese, cracker and candy were filled before sealing.  If an ingredient was missing, claimant could add it with one hand.  This job was not created for claimant, but was an existing job that someone still does today.  This job was approved by claimant’s doctor.  There are also other jobs on the line that can be done with one arm, and in fact the employer has other employees with only one hand or one arm.  Claimant could also return to driving a forklift with one hand but he was not authorized to do so. 

He described claimant as a good worker with a good attitude.  He never saw claimant to be distraught at work.  Claimant was terminated because an investigation showed the Social Security number he was using belonged to someone much older.  Claimant was given an opportunity to provide a valid number but did not do so, so his employment was terminated to avoid the employer violating the immigration laws.  Claimant never complained of an inability to do his job and would still be working there but for his immigration status problems. 

CONCLUSIONS OF LAW

The first issue in this case is whether the claimant is entitled to temporary total disability or healing period benefits during a period of recovery.

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App. 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

Claimant has been paid some healing period benefits.  Claimant seeks additional healing period benefits from November 15, 2007 through December 12, 2007, arguing for a permanent disability commencement date of December 12, 2007.  Defendants assert a commencement date of November 15, 2007.  

Dr. Nystrom placed claimant at maximum medical improvement on November 15, 2007, and defendants rely on that for their position.  (Ex. G)  They maintain claimant was found capable of returning to work on that date and his healing period ended as of that date.

Theresa Hey, claimant’s counselor, did not specifically take claimant off work at any time.  Her only comment on ability to work was a December 12, 2007, response which indicated claimant had told her he felt ready to return to work part time.  (Ex. I)  Claimant acknowledged in his deposition that Ms. Hey never took him off work due to his alleged mental condition.  (Ex. W, p. 39)  

Claimant agreed to return to work to the checker position, which was approved by Dr. Nystrom, then apparently changed his mind and did not report for work.  Claimant asserts he first needed to consult Ms. Hey concerning her recommendations on returning to work, as well as where he would be working, what the job duties were, and the hours.  Claimant at first returned to work four hours per day and worked his way back up to eight hours per day.  Claimant relies on this December 12, 2007, statement he felt able to return to work as the end of his healing period. 

Claimant bears the burden of proof to show his entitlement to further healing period benefits.  He has not provided a medical opinion that he was not able to work from November 15, 2007 to December 12, 2007, due to a mental condition.  There is a medical opinion in the record, Dr. Nystrom’s, that he was able to work during that period.  His physical condition had resolved to the point Dr. Nystrom had released him to return to work.  Claimant objects that he was returned to work without consultation with or approval of Ms. Hey, his mental health provider until December 12, 2007, but the fact remains Ms. Hey had not taken claimant off work.  Claimant has provided only his own subjective opinion he was not able to work beyond November 15, 2007, and thus has not carried his burden of proof on this issue. 

It is found that claimant is not entitled to healing period benefits for the period from November 15, 2007 to December 12, 2007.  It is also found the commencement date for any permanent partial disability benefits is November 15, 2007. 

The next issue is the extent of the claimant’s entitlement to permanent partial disability benefits.

An injury to a scheduled member may, because of after effects or compensatory change, result in permanent impairment of the body as a whole.  Such impairment may in turn be the basis for a rating of industrial disability.  It is the anatomical situs of the permanent injury or impairment which determines whether the schedules in section 85.34(2)(a) - (t) are applied.  Lauhoff Grain v. McIntosh, 395 N.W.2d 834 (Iowa 1986); Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 (1943).  Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936).

Initially, there is a dispute between the parties whether claimant’s injury is a scheduled member injury or an industrial disability injury.  Claimant seeks industrial disability, based on an alleged mental condition resulting from his physical injury.  Defendants take the position the injury is limited to claimant’s arm and is a scheduled member injury under Iowa Code section 85.34(2)(m).
Defendants concede claimant’s injury extends from his hand to his forearm, but deny he has suffered a permanent mental condition stemming from his work injury.  They also concede claimant’s traumatic injury was no doubt a cause of emotional anguish to claimant, but they do not agree it has resulted in a permanent psychological condition. 

Claimant’s treating mental health professional was Theresa L. Hey, a therapist with a master’s degree in social work and LMSW certification.  (Ex. U)  She counseled claimant but did not provide an opinion on permanent mental impairment. 

Dr. Toddy, a clinical psychologist, provided a rating of permanent impairment under the AMA Guides to the Evaluation of Permanent Impairment, 6th Edition, an edition that has not been recognized by this agency.  Dr. Toddy did not assign any work restrictions.   

Dr. Toddy found,

Mr. Rodriquez has improved emotionally.  He continues to be shy about being out in public and exposing his hand, which he consistently covers with the sleeve of a long-sleeved shirt.  He is pessimistic about future employment.  He is improved in feeling better about himself. . . .  We have reached psychotherapy goals of lessening his shame regarding his left hand and learning to accept himself as he presently is.  Mr. Rodriquez has reached a plateau toward maximum medical improvement.  I do not feel that continued supportive psychotherapy will produce significant gains from this point.
(Ex. 30, p. 2) 

Dr. Toddy also stated,

It is my opinion based on reasonable clinical certainty that Mr. Rodriquez has permanent impairment. Using the Guides to the Evaluation of Permanent Impairment, Sixth Edition, I find that Mr. Rodriquez’s brief psychiatric rating scale impairment score is 20%.  His global assessment of functioning scale impairment score is 5%.  His psychiatric impairment rating scale score is 15%.  His mental and behavioral disorder impairment rating is 15%.
Id. 

Eli Chesen, M.D., a psychiatrist, found no psychiatric disability.  (Ex. K, p. 10)  He felt claimant’s grief over the loss of his fingers would improve over time.  He felt claimant needed no psychiatric or psychological restrictions, and should return to work.  He felt claimant had no psychological disability as a result of his injury. 

Dr. Chesen has excellent qualifications as a psychiatrist.  However, he was a one‑time evaluator.  Dr. Toddy treated claimant and therefore had a greater period of time in which to observe claimant.  Dr. Toddy has conducted tests which measured claimant’s psychological impairment in detail.  He noted claimant’s many ongoing symptoms and found claimant to suffer from depression and post-traumatic stress syndrome.  His conclusions are in sync with claimant’s testimony, whereas Dr. Chesen’s conclusion claimant has no psychological impairment is totally inconsistent with claimant’s credible testimony. 

Greater weight will be given to the opinion of Dr. Toddy.  Claimant is found to have a psychological condition caused by his work injury.  Because of this, his injury is to the body as a whole and not to a scheduled member only.  He is entitled to be compensated on an industrial disability basis. 

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant is 20 years old.  His education is severely limited to the ninth grade.  He does not speak English.  

As a result of his work injury, he has lost most of the use of his left hand and part of the use of his left arm.  He has a rating of permanent impairment of 59 percent of the upper extremity.  He is not able to do any jobs that require two hands or two arms. 

Claimant also has a psychological condition as a result of his work injury.  His psychological condition has severely limited his personal life, but much of this seems to be self-imposed.  His embarrassment is found to be real but it has improved with counseling from Dr. Toddy, and hopefully will continue to improve.  

But more important to this industrial disability evaluation than his social embarrassment is the effect of his psychological condition on his ability to work.  His psychological condition would limit his ability to work at jobs where he had to come into contact with the public.  He has not held such jobs in the past and, given his limited education, may not be likely to in the future, but he is young and the type of jobs he might hold throughout his lifetime will not necessarily be limited to factory work. 

Claimant lost his job but that was due to factors other than his work injury.  He has shown poor motivation to find substitute work, assuming without trying that he won’t be hired. 

Claimant’s embarrassment over his disfigurement is understandable.  His reluctance to leave his home and engage in social activities may inhibit his ability to work with the public.  Similarly, he is precluded from any future jobs requiring the use of a computer due to only having one hand, but the record shows he did not work at any such jobs in the past, and, given his education and language limitations, he may not be likely to work at such jobs in the future.  

Undoubtedly there are many jobs in industrial settings that require the use of both hands.  But the testimony of Mr. Phipps shows that there are also jobs that only require one hand, including at least three jobs with this employer.  Claimant in fact was working the checker job for some time without problems until he lost his job due to his immigration status, which is not the responsibility of the employer.  But for that status, he could still be working for the employer without a loss of earnings. 
Based on these and all other appropriate factors of industrial disability, it is found claimant has an industrial disability of 65 percent. 

The next issue is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

Unauthorized medical services will not be the responsibility of the employer unless one of the exceptions to the choice of care provision in Iowa Code 85.27 exists.  Those exceptions include an emergency; a denial of liability for the injury or the condition treated; or an abandonment of the claimant’s care by the employer.  

If the employer has abandoned the claimant’s care or denied liability for the injury or the condition, the reasonable cost of subsequent unauthorized care chosen by the injured worker may nevertheless be reimbursed upon a showing that the care was reasonable and necessary treatment of the work injury.  However, an employer will not be ordered to pay for unauthorized medical care expenses merely because they benefitted the claimant or improved his condition.  City of Ames v. Tillman, Iowa Court of Appeals, July 22, 2009.  

In this case, defendants clearly denied liability for claimant’s psychological condition when, relying on Dr. Chesen’s opinion there was no psychological component to claimant’s injury, they terminated the mental health services of Theresa Hey and returned claimant to work.  Defendants have consistently denied throughout the case that claimant’s psychological condition existed, or that it was caused by his work injury.  By doing so they lost the right to choose that care.  The disputed psychological treatment is found to have been reasonable and necessary.  Claimant’s psychological condition having been found to be caused by his work injury, defendants will be ordered to pay for any unpaid medical services related to claimant’s psychological condition.  

The final issue is the assessment of costs.  Although claimant listed costs as a disputed issue on the hearing report, claimant did not address this issue in his post hearing brief.  Defendants will be ordered to pay the standard costs of this proceeding contemplated by 876 IAC 4.33 and Iowa Code section 86.40. 

ORDER

Therefore, it is ordered:

Defendants shall pay unto the claimant three hundred twenty-five (325) weeks of permanent partial disability benefits at the rate of two hundred thirty and 34/100 dollars ($230.34) per week from November 15, 2007. 

Defendants shall pay accrued weekly benefits in a lump sum.

Defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

Defendants shall be given credit for benefits previously paid. 

Defendants shall pay the claimant’s prior medical expenses submitted by claimant at the hearing. 

Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

Defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants as set forth in the decision.

Signed and filed this __23rd ___ day of December, 2009.
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