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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

RICKEY WALKER FILLIN  \* MERGEFORMAT ,
:



:


Claimant,
:



:                  File No. 5005901

vs.

:



:                   ARBITRATION

IBP, INC.,
:



:                      DECISION


Employer,
:


Self-Insured,
:


Defendant.
:   Head Note No.:  1803

______________________________________________________________________

STATEMENT OF CASE


Rickey Walker, claimant, filed a petition in arbitration seeking workers’ compensation benefits from IBP, Inc., self-insured employer, as a result of an injury he sustained on January 3, 2001 that arose out of and in the course of his employment.  This case was heard and fully submitted in Waterloo, Iowa, on March 16, 2004.  The evidence in this case consists of the testimony of claimant, claimant’s exhibit 1 and defendant’s exhibits A through I.  

ISSUE


The extent of claimant’s industrial disability.

FINDINGS OF FACT


The deputy workers' compensation commissioner, having heard the testimony and considered the evidence in the record, finds that:


Rickey Walker, claimant, was born June 15, 1954 making him 49 years old at the time of the evidentiary hearing.  He was educated in the state of Mississippi where he completed the 9th grade, obtained a GED and in the late 1970’s or early 1980’s was certified as a welder and security guard through a junior college.  Claimant’s work experience includes working as a line worker at soft drink bottling plants at times operating a forklift and being a shag driver moving trailers at the plant; as a construction worker, laying pipe and doing cement work; as a trackman for a railroad repairing track; making and selling tamales; working odds and ends jobs part time; as a maintenance and security person at an apartment; and manufacturing and repairing train wheels and axles.  He described the soft drink bottling, construction, trackman, and train wheel and axle work as physically demanding and characterized the trackman and train wheel and axle work as heavy labor.


Claimant testified that he broke his left ankle in 1993 and as a result has a steel plate in the bone.  He also testified the ankle functions but he lacks range of motion and it hurts.  He testified after the ankle injury he was able to perform his job doing the manufacturing and repair of train wheels and axles.


Claimant began working at IBP, Inc. (hereinafter IBP), defendant-employer, on September 25, 2000 as a warehouseman.  He had no restrictions when he began the job.  (Exhibit 1, page 4)  Claimant testified his beginning pay was $9.00 “something” per hour.  The job of warehouseman required claimant to take boxes of meat product off the line, stack them on a pallet and move the pallets.  The boxes of meat product can weigh 70 pounds or more each.  (Ex. A)


On January 13, 2001, claimant suffered a stipulated injury to his low back while lifting a box of meat product.  (Ex. A)  Claimant was initially seen by David Kirkle, D.O., on January 17, 2001.  Dr. Kirkle’s assessment on that day was lumbar strain with multiple positive Waddell signs.  (Ex. B, p. 1)  Dr. Kirkle recommended light duty, physical therapy and medication.  (Ex. B, pp. 2-4)  On February 7, 2001, Dr. Kirkle referred claimant to Richard Bose, Jr., M.D., for evaluation and epidural injections.  (Ex. B, p. 5)


On March 21, 2001, Dr. Bose examined claimant and on March 29, 2001 administered a lumbar epidural steroid injection.  (Ex. C, pp. 1-5)  On April 9, 2001, Dr. Kirkle ordered an MRI.  (Ex. B, p. 6)  The lumbar MRI on April 11, 2001 was essentially negative with no evidence of disc protrusion or spinal stenosis.  (Ex. D, pp. 1-2) 


Dr. Kirkle referred claimant to Joseph Nora, M.D.  Dr. Nora saw claimant on May 4, 2001.  Dr. Nora noted the first epidural steroid injection was not successful in relieving claimant’s pain and Dr. Nora questioned the need for further injections.  (Ex. B, p. 8 and Ex. E, p. 2)  Dr. Bose administered a second epidural steroid injection on May 7, 2001.  (Ex. C, pp. 6-8)  The second injection was not successful in alleviating claimant’s pain so a third possible procedure was canceled.  (Claimant’s testimony and Ex. B, p. 8)


On May 31, 2001, Dr. Kirkle placed claimant at maximum medical improvement.  (Ex. B, pp. 9-10)  Dr. Kirkle referred claimant to John Hurley, physical therapist, for a performance assessment.  In Mr. Hurley’s report dated June 20, 2001, Mr. Hurley wrote that claimant’s score on Waddell’s Nonorganic Signs indicated poor psychometrics and claimant was in need of further psychological assessment.  (Ex. F, p. 4)  On June 25, 2001, after reviewing Mr. Hurley’s report, Dr. Kirkle rated claimant’s impairment as two percent and recommended the same permanent restrictions as the functional capacity assessment, namely, no lift over 18 pounds occasionally, 9 pounds frequently from 12 inches to waist and 7 pounds occasionally waist to shoulder and 3.5 pounds frequently and no repetitive bending, twisting or stooping.  (Ex. B, p. 10)  On October 4, 2001, claimant was seen by Arnold Delbridge, M.D., for an independent medical examination at the request of claimant’s attorney.  (Ex. I, p. 1)


Claimant testified that he never returned to his former job at IBP.  On November 23, 2001, Dr. Kirkle responded to a letter from IBP and indicated that claimant could do the job of “TCCS Manifestor” with the permanent restrictions he had recommended on June 25, 2001.  (Ex. G)  Claimant described the “TCCS Manifestor” job as part of the process of inventoring, tracking and locating pallets of meat product in the production operation.


On July 22, 2002, Dr. Delbridge wrote his independent medical evaluation report from his October 4, 2001 examination of claimant.  Dr. Delbridge reviewed claimant’s record, took his history and examined him.  (Ex. I, p. 1)  Dr. Delbridge noted that it was difficult to tell whether claimant was giving his absolute maximal effort which was somewhat Dr. Kirkle had found.  Given that situation, Dr. Delbridge was reluctant use solely what the range of motion model in determining claimant’s impairment rating.  (Ex. I, p. 3)  Dr. Delbridge rated claimant’s impairment as eight percent of the body as a whole.  (Ex. I, p. 3)  Also on July 22, 2002, Dr. Delbridge responded to a September 24, 2001 letter from IBP and wrote that he disagreed with Dr. Kirkle’s impairment rating but he did agree with Dr. Kirkle’s restrictions.  (Ex. H, p. 1)  


When claimant was last seen by Dr. Kirkle on July 21, 2003, Dr. Kirkle continued the permanent restrictions and preseribed medications, Celebrex and Flexerill.  (Ex. 8, p. 14)  Claimant testified that he currently has constant back pain which increases with physical activity.  He continues to do the TCCS manifestor job earning $10.30 per hour.  He stated this job is not a heavy job.  He also testified he would get paid more if he could lift boxes.

CONCLUSIONS OF LAW


The issue to be resolved is the extent of claimant’s industrial disability.

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial disability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant was 49 years old at the time of the evidentiary hearing.  He has a GED and has been certified as a welder and a security guard.  His work history is primarily heavy, manual, unskilled labor.  He sustained an injury to his lower back.  He has not had surgery and no surgery has been suggested.  His lumbar MRI was negative.  He has impairment ratings of two percent (Dr. Kirkle) and eight percent (Dr. Delbridge) of the body as a whole.  Dr. Kirkle and Dr. Delbridge agree on the restrictions described above.  Those restrictions were recommended despite Dr. Kirkle’s and Dr. Delbridge’s acknowledgement that the capacity tests may not have been valid.  These restrictions prevent claimant from doing much of the type of work claimant has done in the past and from doing his former job at IBP.  Claimant continues to work at IBP at a job that is within his restrictions.  He now earns more per hour than when he began at IBP.  The current job at IBP, as described, is not a make work job and claimant performs the job without apparent accommodations.  Claimant’s only current medical treatment consists of continuing prescription medications.  When all relevant factors are considered claimant has an industrial disability of 35 percent as a result of the January 3, 2001 injury.  This finding entitles claimant 175 weeks of permanent partial disability benefits.  (35 percent times 500 weeks).

ORDER

THEREFORE, it is ordered:

That defendant is to pay unto claimant one hundred seventy-five (175) weeks of permanent partial disability benefits at the rate of two hundred fifty-four and 75/100 dollars ($254.75) per week from June 18, 2001.

That defendant shall pay accrued weekly benefits in a lump sum.
That defendant is to be given credit for benefits previously paid.

That defendant shall interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.
That defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendant shall pay the costs of this matter pursuant to rule 876 IAC 4.33 [costs of reports limited to one hundred fifty dollars ($150.00).]

Signed and filed this ____25th_______ day of March, 2004.

   ___________________________
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