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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

PEGGY WHITE,
  :                           File No. 5019886



  :


Claimant,
  :


  :                      A R B I T R A T I O N
vs.

  :



  :                           D E C I S I O N
Second Injury Fund of Iowa,
  :



  : 


Employer,
  :


Defendant.
  :                    Head Note No.:  3202
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Peggy White, filed a petition in arbitration seeking workers’ compensation benefits from defendants, Second Injury Fund of Iowa (Fund).  This case was heard in Des Moines, Iowa on November 1, 2007.  The record in this case consists of joint exhibits 1 through 8, and the testimony of claimant and her spouse, Karl White. 
ISSUE
The extent of claimant’s entitlement to Fund benefits. 
FINDINGS OF FACT

The deputy workers’ compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:
Claimant was 53 years old at the time of hearing.  She graduated from high school.  Claimant went to a community college for three months to become a dental assistant, but did not complete her course work.  

Claimant has worked as a cashier in a department store, a cook at an assisted living center, and a self-employed house cleaner.  Claimant also worked at a Subway restaurant and a delicatessen in a grocery store.  

Claimant began employment with Swanson Corporation in 1999 as a route driver.  Claimant’s job required her to service vending machines at the Pella Window Company factory.  All of claimant’s job duties were done at the Pella Window Company factory.  Claimant’s job duties included, but were not limited to, servicing vending machines and getting money from vending machines.  Claimant’s job classification was in the medium work category with a maximum 50‑pound lift, and frequent lifting or carrying 25 pounds.  (Exhibit 1) 

On February 21, 2000, claimant injured her left knee.  On August 20, 2001, claimant underwent a right knee arthroscopy performed by David VandeLune.  (Ex. 2, pp. 3-4)  In a January 15, 2002 letter, Dr. VandeLune found claimant had a 7 percent permanent impairment to the right lower extremity.  (Ex. 2, pp. 5-6)  Claimant testified she returned to work with Swanson with no restrictions.  (Ex. 2, p. 8) 

Claimant testified that on January 30, 2006, she felt her left knee pop when she was lifting a tub of products.  On February 2, 2006, claimant was evaluated by Lloyd Thurston, D.O., for a left knee injury occurring while lifting a container of candy.  Claimant was assessed as having a left knee medial collateral ligament strain.  She was restricted to sedentary duty.  (Ex. 3, p. 1)  Claimant testified Dr. Thurston referred her back to Dr. VandeLune.  On February 21, 2006, claimant was evaluated by Dr. VandeLune for her left knee problems.  Claimant was assessed as having osteoarthritis in the left knee, aggravated by work.  Claimant was referred to Mark Mathes, M.D.  (Ex. 2, pp. 9-10) 

On March 10, 2006, claimant was evaluated by Dr. Mathes.  Claimant was assessed as having advanced osteoarthritis in both knees.  Cortisone injections and a knee replacement were discussed as treatment options.  (Ex. 2, pp. 11-12)  

In an April 19, 2006 letter, Dr. VandeLune opined claimant’s left knee injury caused or aggravated her underlying degenerative condition of the right knee.  (Ex. 2, p. 14) 

On June 5, 2006, claimant underwent a left total knee arthroplasty performed by Dr. Mathes.  (Ex. 2, pp. 15-16)

On September 8, 2006, claimant was evaluated by Dr. Mathes in follow‑up care.  Claimant was assessed as having degenerative joint disease in the right knee.  Claimant was put on a permanent 50‑pound lifting restriction, and was told to avoid repetitive pushing and pulling of more than 50 pounds.  Claimant was also limited from repetitive twisting, stooping, bending, climbing and squatting.  She was returned to work at modified duty as of September 18, 2006.  (Ex. 2, p. 17) 

In a September 14, 2006 letter, defendant employer notified claimant that it did not have a job for claimant that met her current job restrictions.  Claimant’s job with defendant employer was terminated effective September 14, 2006.  (Ex. 7) 
On October 18, 2006, claimant underwent a right total knee arthroplasty performed by Dr. Mathes.  (Ex. 2, pp. 18-19) 

In April 2007, claimant began working for Grace Home Health Care as a light-duty home health aid.  Claimant worked approximately 11 hours per week and was paid $8.00 per hour.  Claimant testified she worked this job for about one and one-half months.  She testified she left the position as she was putting too many miles on her own car. 

In an April 30, 2007 letter, Dr. Mathes opined claimant’s left knee arthroplasty was the result of claimant’s January 2006 work injury.  (Ex. 2, p. 23) 

In May or June 2007, claimant began working as a home health aid in a private home.  Claimant testified she works approximately 16 hours per week and earns $9.25 per hour. 

In a July 27, 2007 report, Carma Mitchell, M.S., C.D.M.S., C.R.C., gave her opinions regarding claimant’s vocational opportunities.  Ms. Mitchell opined claimant lost access to 52 percent of the jobs available to her prior to her knee injury.  Ms. Mitchell indicated claimant also had a 25.5 percent loss of earnings when comparing her job as a home health aid to what she did as a route driver for Swanson.  At the time of the report, Ms. Mitchell indicated claimant was working 40 hours per week.  

On July 23, 2007, claimant was evaluated by Jacqueline Stoken, D.O., for an independent medical evaluation (IME).  Dr. Stoken opined claimant had a 50 percent permanent impairment to both her left and right lower extremities.  Dr. Stoken agreed with Dr. Mathes’ work restrictions.  (Ex. 4)

In a September 5, 2007 letter, Dr. Mathes opined claimant had a 37 percent permanent partial impairment to both her left and right lower extremity due to her work injuries.  (Ex. 2, p. 25)  Claimant testified she was paid workers’ compensation benefits by her employer based on Dr. Mathes’ ratings to her knees.  (Ex. 6)  

Claimant testified that since her surgery, she has had continued problems with her left knee.  She testified she has difficulty with climbing stairs, vacuuming and doing laundry.  Claimant testified her knee condition has limited her ability to do housework, grocery shop, and do recreational activities.  She testified that because of her knees, she no longer mows her yard or shovels snow.  

Claimant testified she applied for a job as a receptionist with State Farm Insurance, but did not get the position due to a lack of computer skills.  Claimant testified she has not looked for any other work.  She testified no physician has limited her in working full time.  

Karl White testified that following her January 2006 injury, claimant does less household chores.  Mr. White testified claimant’s knee injuries have limited claimant and her recreational activities, and that claimant often complains of soreness in both knees.  

CONCLUSIONS OF LAW

The only issue to be determined is the entitlement of claimant to Fund benefits. 
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg, or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978); Iowa Practice, Workers’ Compensation, Lawyer and Higgs, section 17-1 (2006).

The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).

Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

The inability of an employer to return an employee to work is evidence of the lack of employability.  Western v. Putco, File Nos. 5005190, 5005191 (App. July 29, 2005).  
Claimant was 53 years old at the time of the hearing.  She graduated from high school.  Claimant has worked as a cashier in a department store, as a cook, and as a house cleaner.  She has also worked in a fast food restaurant and in a delicatessen at a grocery store. 

Claimant has had total knee replacements on both her right and left knees.  Two physicians have opined regarding the degree of claimant’s disability.  Dr. Stoken evaluated claimant on one occasion.  She opined claimant had a 50 percent permanent impairment to both her left and right lower extremities.  

Dr. Mathes opined claimant has a 37 percent permanent impairment to both her left and right lower extremities.  Dr. Mathes treated claimant for an extended period of time.  He also performed both of claimant’s knee replacement surgeries.  Because Dr. Mathes has more experience in the treatment of claimant, and because he performed both of claimant’s knee replacement surgeries, Dr. Mathes’ opinions regarding claimant’s degree of impairment are more convincing than those of Dr. Stoken.  Claimant has settled her knee injuries with her employer based on a 37 percent rating given by Dr. Mathes.  

Claimant has a 50-pound lifting restriction, and is restricted from repetitive pushing or pulling of more than 50 pounds.  She is also limited from repetitive twisting, stooping, bending, climbing, and squatting.  Because of her permanent restrictions, claimant was terminated from her employment with Swanson.  

Carman Mitchell, a vocational expert, opined claimant has lost access to 52 percent of the jobs that were available to her prior to her January 2006 injury.  It is unclear from Ms. Mitchell’s report, how she has arrived at this percentage of loss of access to the job market.  Ms. Mitchell’s report gives no analysis of potential jobs available in claimant’s geographic area given claimant’s restrictions.  There is no analysis of jobs claimant could physically perform.  Ms. Mitchell’s report indicates claimant currently works 40 hours per week.  This fact is at odds with claimant’s own testimony.  For these reasons, Ms. Mitchell’s opinions regarding claimant’s vocational opportunities are not convincing.  

Since her injury, claimant has worked as a home health aid.  She currently works 16 hours per week as a home health aid.  Claimant applied for a job as a receptionist, but was turned down due to lack of computer skills.  Claimant has not looked for any other work.  No doctor has restricted claimant from working full time.  Claimant is to be commended for making an effort to return to work.  However, the record indicates claimant has made minimal effort to find or return to full time employment. 
When all relevant factors are considered, claimant has a 50 percent loss of earning capacity or industrial disability.  

Because Dr. Mathes’ opinions regarding claimant’s impairment are convincing, and because claimant received a settlement from her employer based on Dr. Mathes’ ratings, the Second Injury Fund of Iowa is due a credit in this case of 162.8 weeks (37 percent x 220 x 2).  

ORDER

THEREFORE, IT IS ORDERED:
That the Fund shall pay claimant eighty-seven point two (87.2) weeks of permanent partial disability benefits at the rate of three hundred thirty-one and 74/100 dollars ($331.74) per week, commencing on April 21, 2009.
That the Fund shall pay accrued benefits in a lump sum.

That the Fund’s benefits shall accrue with interest from the date of this decision.  

That the Fund shall pay costs, except for the filing fee.  (See Second Injury Fund of Iowa v. Greenman, File No. 5003370 (App. October 19, 2004)

Signed and filed this _10th _ day of December, 2007.

   ________________________






     JAMES F. CHRISTENSON
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