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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

BECKY JO GUMP,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                   File No. 1254254

WAL-MART,
  :



  :                        R E M A N D

Employer,
  :



  :                      D E C I S I O N
and

  :



  :

AMERICAN ASSURANCE INS.,
  :



  :                Head Note No.:  1803

Insurance Carrier,
  :


Defendants.
  :

___________________________________________________________________

STATEMENT OF THE CASE

Becky Jo Gump, claimant, filed a petition in arbitration seeking workers’ compensation benefits from the above named defendants.  An arbitration decision was issued on February 11, 2002 which held claimant failed to carry her burden that her latest work injury was a permanent aggravation of her condition or that it materially worsened or accelerated the underlining degenerative condition of her back.  As a result, claimant took nothing from that decision.  Claimant filed an appeal to the workers’ compensation commissioner who issued a summary affirmance on December 16, 2002.

Claimant filed a petition for judicial review from the workers’ compensation decision.  A ruling on the petition for judicial review was issued on May 8, 2003.  The district court remanded the case back to the workers’ compensation commissioner for further consideration of medical evidence as it related to opinions held by David Beck, M.D.  An appeal was taken from the district court decision to the Iowa Court of Appeals, which issued its opinion on June 15, 2005 affirming the district court decision and remanding the matter back to the Iowa Workers’ Compensation Commissioner for the reasons set forth in the district court decision.


The workers’ compensation commissioner, by an order filed on March 29, 2007, gave final agency decision authority to the undersigned to issue a decision on remand pursuant to the Iowa Court of Appeals.  The decision will not be subject to appeal within the agency under Iowa Code section 86.24.

FINDINGS OF FACT


Becky Jo Gump, claimant, was 38 years old at the time of the hearing conducted on January 10, 2002.  (Transcript, page 7)  She left high school during her junior year in 1982 but received a GED in 1995.  (Tr., pp. 8-9)  After leaving high school claimant performed janitorial duties at an office building and ran a cash register and stocked shelves at a Kmart.  (Tr., pp. 10-11)  Claimant was then out of the workforce after having a child (Tr., p. 13) and began working with Wal-Mart in April of 1985.  (Tr., p. 13)

The deputy workers’ compensation commissioner in his decision set out in the findings of fact claimant’s work duties at Wal-Mart as well as various back injuries claimant sustained in 1988, 1994 and 1998.  He also set forth claimant’s medical treatment subsequent to these injuries including the treatment of claimant by David Beck, M.D., who performed low back surgery on claimant in June of 1992 for a herniated disc.


The deputy also referred to treatment claimant received by Lynn Nelson, M.D., beginning in October of 1995.  Dr. Nelson on March 26, 1996 imposed on claimant a permanent restriction of no lifting of more than 30 pounds.  (Exhibit A, p. 11)


The deputy as well as the district court decision set out in detail the facts surrounding claimant’s injury in January of 2000 while she worked for Wal-Mart.  The decisions further set forth that this caused claimant to seek additional medical treatment for continued low back and right leg pain and that the treatment was provided by Jon Yankey, M.D., and by Dr. Beck.


Dr. Yankey, in a note dated February 17, 2000, indicated claimant’s back status at that point was very near what it had been before January 2000.  (Ex. 2, pp. 7-8)  Claimant was asked about this note at hearing and she testified to her disagreement with it.  She testified there still were days when the pain was worse than it had been before January 2000.  (Tr. p. 42)  

Claimant returned to Dr. Yankey in May 2001 after slipping on some steps and having an increase in her back pain along with pain in her right leg.  (Ex. 2A, p. 8a)  After treating with Dr. Yankey through July 2001 Dr. Yankey released claimant back to work with Dr. Nelson’s 1996 restriction of no lifting more than 30 pounds.  (Ex. 2A, p. 8i)  


Dr. Beck saw claimant on March 1, 2000, at the request of her attorney.  After examining claimant Dr. Beck opined the following:  “I explained to Becky that her problem is from the degenerative disc.  I think she has repetitively injured her back at work and it is an accumulative injury.  I explained to her that an anterior radical discectomy and fusion would probably help her tremendously.  She would need an MRI before that.  She is going to think about this and get back to me.“  (Ex. 3, p. 9)  Claimant eventually decided against the surgical option offered by Dr. Beck.  

On May 8, 2000, Dr. Beck authored a letter to claimant’s attorney setting forth that claimant suffered from degenerative disc disease at the L5-S1 level that had been repetitively injured during the course of her work at Wal-Mart.  He stated claimant’s condition was much worse in 2000 than it had been in 1995 when he saw her.  He then opined the following:  “On January 17, 2000 she was carrying merchandise up stairs and aggravated her pre-existing condition of degenerative disc disease to the point where she is much more symptomatic and pretty miserable with pain.”  (Ex. 4, p. 11)


Claimant underwent an independent medical evaluation by Justin Ban, M.D., who issued his report on March 28, 2001.  Therein Dr. Ban stated the following:  “This examiner agrees with the examinee’s treating neurosurgeon that she has developed a permanent aggravation or recurrent injury to her lumbar spine as a result of degenerative disc disease from repetitive use or a cumulative trauma disorder.”  (Ex. 7, p. 25)

Dr. Ban went on to opine that claimant had a total 21 percent whole person impairment from her degenerative disc disease and that she had a 10 percent preexisting impairment prior to the re-aggravations to her low back in January 2000.  He opined claimant was able to perform light lifting up to 20 pounds occasionally and 10 pounds frequently and that she should avoid repetitive squatting, crouching, bending, twisting, turning or crawling.  (Ex. 7, p. 26)  

Claimant testified from 1994 to January 2000 she had pain every day with some days being more tolerable than others.  She testified that the more she did during this period the more she would hurt.  (Tr., p. 41)  Claimant then testified from January 2000 up to the date of the hearing that she had constant pain which was getting worse.  (Tr., p. 42)  She explained that excessive sitting and standing caused her pain to increase (Tr., p. 46) and testified that her husband was doing most of the housework and that she did no yard work.  (Tr., pp. 48-49)  Claimant acknowledged on cross-examination that her outside activity had been reduced since 1994 due to the condition of her back and right leg.  (Tr., p. 60)

Claimant was still employed at Wal-Mart at the time of the hearing in the job of a check out supervisor on the overnight shift.  She testified that she went to this job because of less lifting.  (Tr., p. 32)  Her rate of pay at that time was $12.88 an hour with a $1.50 shift differential.  In January 2000 claimant’s rate of pay was $10.30 an hour.  (Tr., p. 50)  


Claimant testified that she could do the prior jobs she performed for Wal-Mart other than the receiving job or any jobs that required extensive lifting.  (Tr., p. 65)  Claimant testified she did not believe she could do her prior janitorial work due to the lifting involved in such work.  (Tr., p. 51)

REASONING AND CONCLUSIONS OF LAW


The district court ruling, as well as the court of appeal affirmance, set forth the conclusion that the district court did not believe the agency considered the March 1, 2000 medical record of Dr. Beck in determining whether claimant sustained a cumulative injury entitling her to permanent partial disability benefits.  The deputy, in his decision, concluded claimant failed to carry her burden in this regard.  In particular, the deputy determined that Dr. Beck’s May 8, 2000 opinion was inconsistent with Dr. Ban’s conclusions that claimant had developed a permanent aggravation or recurrent injury to her lumbar spine as a result of claimant’s degenerative disc disease from repetitive use or a cumulative trauma disorder while working for Wal-Mart.  The district court decision references Floyd v. Quaker Oats, 646 N.W.2d 105 (Iowa 2002), as being applicable to the facts of this case.  The supreme court in that case determined a claimant would be permitted to recover by way of a cumulative injury claim for any increase in functional disability shown to have occurred as a result of the day to day activities in the workplace subsequent to the original traumatic event.  In this case the district court judge as well as the court of appeals set forth the opinion that the March 1, 2000 statement by Dr. Beck was consistent with the opinion expressed by Dr. Ban.  In the March 1, 2000 opinion Dr. Beck opined that claimant suffered a work-related cumulative injury and also opined that claimant’s condition had materially worsened as a consequence of the work-related injury.  It is concluded, after considering the two opinions by Dr. Beck on March 1, 2000 and May 8, 2000 as well as the opinion of Dr. Ban, that claimant has established that she sustained a cumulative injury which permanently aggravated her underlining degenerative disc disease.  It is also concluded, based on these opinions, that claimant has established a causal connection between this cumulative injury and permanent disability.

At hearing the parties stipulated that if permanent disability was found to have been caused by this injury that it would be evaluated industrially.  Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."


Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).


Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.


At the time of the hearing claimant was 38 years old.  Although she left high school during her junior year she eventually received a GED.  Her work history after leaving high school has involved performing janitorial duties as well as running a cash register and working in Wal-Mart’s receiving department.  At the time of the hearing claimant was still employed by Wal-Mart at a rate of pay higher than what she was receiving on the date the injury occurred in this case.


Claimant testified that at the time of the hearing she was in constant pain which was getting worse.  Dr. Nelson had imposed a restriction in 1996 of lifting no more than 30 pounds, which claimant acknowledged impacted on her ability to do lifting thereafter as well as other outside activities.  However, Dr. Ban imposed further restrictions on claimant in relation to certain activities that she could not repetitively perform and lowered the lifting that claimant was able to do below that which Dr. Nelson had opined.  

Dr. Ban opined that claimant had a 21 percent whole person impairment, 11 percent of which was attributable to the cumulative injury sustained by claimant in January 2000.  After considering all of these factors the undersigned concludes that claimant has sustained a 20 percent industrial disability as a result of this injury.

ORDER
THEREFORE, it is ordered that the previous decision is reversed.

Defendants shall pay claimant one hundred (100) weeks of permanent partial disability benefits at the weekly rate of three hundred ten and 98/100 dollars ($310.98) commencing on January 20, 2000.  

That defendants shall pay the costs of this matter including the transcription of the hearing.  

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).


Signed and filed this 25th  day of April, 2007.

     



                          _________________________________



                                             
      STEVEN C. BEASLEY






                DEPUTY WORKERS’ COMPENSATION 

                                                                                     COMMISSIONER

Copies To:

Mr. Jason D. Neifert
Attorney at Law

6611 University Ave., Unit 200

Des Moines, IA  50311-1655

Mr. Chad M. Vonkampen

Attorney at Law

115 3rd St. SE, Ste 1200

Cedar Rapids, IA  52401-1222

