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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

TOMASA JAIMES,
  :



  :      File Nos. 1254863, 5001219


Claimant,
  :


  :           A R B I T R A T I O N

vs.

  :



  :                D E C I S I O N

IBP, INC.,
  :



  :          


Employer,
  :


Self-Insured,
  :


Defendant.
  :                                     Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

These are proceedings in arbitration that were filed by claimant, Tomasa Jaimes, against her employer, IBP, Inc.  Claimant filed her petition in File No. 1254863 on July 24, 2000.  She alleged she sustained a work related injury on September 14, 1998.  Defendant filed its first report of injury on September 14, 1998.   Claimant filed her petition in File No. 5001219 on August 8, 2001.  She alleged she sustained a work related injury on July 6, 2000.  While the administrative file reflects no filing of a first report of injury for this particular claim, defendant established a first report of injury was filed and the EDI File No. was 1325155. The first report was filed on July 12, 2001. The claims were consolidated for purposes of administrative convenience.  

A hearing on the two files was held on October 26, 2001, at the office of the Workers’ Compensation Commissioner.  Debra A. Hoadley was the certified shorthand reporter and official custodian of the record and notes.  Ms. Rosa Maria Paramo-Ricoy served as interpreter for the proceedings.

Claimant testified on her own behalf.  Sandy Larson, R.N., Medical Case Manager for defendant, also testified.  

The following exhibits were admitted as evidence in the matter:  Claimant’s exhibits 1-16 and defendant’s exhibits 1-7.  The undersigned ordered briefs to be filed on or before November 5, 2001.

STIPULATIONS:

In File No. 1254863, the parties stipulated:

There was an employer-employee relationship at the time of the alleged work injury;

Claimant sustained a work related injury on September 14, 1998, which arose out of and in the course of her employment;

Temporary benefits were not at issue;

At the time of the alleged injury, claimant’s gross earning were $4,22.46 per week, claimant was single and entitled to 3 exemptions and the parties believed the weekly benefit rate to be $275.14 per week;

Medical benefits were no longer in dispute.

In File No. 5001219, the parties stipulated:

There was an employer-employee relationship at the time of the alleged work injury;

Claimant sustained a work related injury on July 6, 2000, which arose out of and in the course of her employment;

The work injury resulted in both a temporary and a permanent disability;

Temporary total or healing period benefits were not at issue;

At the time of the work injury, claimant’s gross earning were $397.75 per week, claimant was single and entitled to 3 exemptions and the parties believed the weekly benefit rate to be $262.65 per week.

Prior to the hearing, claimant was paid 21 weeks of compensation at the rate of $262.65 per week and defendant voluntarily agreed to pay a total of 50 weeks of benefits.

ISSUES

In File No. 1254863, the issues for determination are:

Whether claimant’s work injury on September 14, 1998, resulted in any permanent disability;

Whether claimant is entitled to any permanent disability benefits as a result of the work injury and if so, they would commence from February 10, 1999;

In File No. 5001219, the issues for determination are:

The extent of claimant’s permanent partial disability benefits;

Whether claimant is entitled to medical benefits pursuant to section 85.27 of the Iowa Code.

FINDINGS OF FACT

The deputy, having listened to all of the testimony, having judged the credibility of the witnesses, and after having read all of the evidence and the post hearing briefs, makes the following findings of fact and conclusions of law:

Claimant is 41 years old and the mother of three children.  Two of the children reside in her home.  Claimant arrived in Perry, Iowa in 1994.  She traveled to this state from Long Beach, California.  Claimant came to the United States from her birthplace in Gonzales, Guatemala.  As a child, claimant attended school until the sixth or seventh grade.  She lived in the country with her family who were farmers.  Until claimant commenced her employment with IBP on March 6, 1995, she had never worked outside of her home.  Conardo Jaimes, claimant’s brother was instrumental in claimant seeking employment at defendant’s facility in Perry.

Claimant testified she is unable to read the English language.  She understands very few words in English and needs an interpreter to attend all medical appointments with her.  Claimant has made no attempts to learn English as a second language.  

Prior to the commencement of her employment, defendant ordered a pre-employment physical examination for claimant.  Claimant had no restrictions or limitations on her ability to use her right hand, arm, shoulder, or neck area.  

Claimant reported right upper extremity pain to the company health department in September of 1998.  Defendant sent claimant to see Eric Ash, M.D.  He diagnosed claimant with right shoulder and neck pain.  (Exhibit 1a-2)  Claimant was released to work but with restrictions of no work above the right shoulder.  (Ex. 1b)  Dr. Ash opined the condition was temporary in nature.  (Ex. 1d)  He found no objective evidence to explain claimant’s pain.  (Ex. 1e) 

Dr. Ash referred claimant to an orthopedist, Kirk D. Green, D.O.  Dr. Green diagnosed claimant with right posterior shoulder and upper extremity pain.  (Ex. 2a-2)  Dr. Green ordered light duty work with the right arm at claimant’s side.  (Ex. 2b-1)  In January of 1999, Dr. Green diagnosed claimant with “Levator scapular tendonitis, improved.”  (Ex. 2c-1)  He opined the condition was only temporary and that claimant had received maximum medical improvement on February 10. 1999.  (Ex. 2e)  Dr. Green released claimant to work but he indicated it would be best for claimant to work below shoulder height on the right.  (Ex. 2f)

Defendant placed claimant into a job that was well within the restrictions imposed by Dr. Green.  Claimant did not seek medical treatment for almost a year.  Her next appointment with Dr. Green occurred on March 6, 2000.  He suggested physiatry.  (Ex. 2g-1)

On June 28, 2000, claimant went to see Keith Riggins, M.D., for the purposes of an independent medical examination.  (Ex. 3)  Dr. Riggins diagnosed claimant with a suspected impingement syndrome of the right shoulder.  (Ex. 3, page 4)

Defendant referred claimant to Donna J. Bahls, M.D., for evaluation and treatment.  Dr. Bahls recommended claimant continue with her normal job duties.  (Ex. 3a-3)  Dr. Bahls administered an EMG.  The physician opined claimant’s EMG results were consistent with a mild right carpal tunnel syndrome with sensory involvement only.  There was no evidence of a right upper extremity radiculopathy.  (Ex. 3b-1)  As of July 5, 2000, Dr. Bahls diagnosed claimant with “Right upper trapezius and scapular myofascial pain.”  (Ex. 3d-1)  Dr. Bahls returned claimant to her regular duties.  (Ex. 3e)  Claimant indicated she would prefer box making as her bid job.  (Ex. 3e)  She was assigned the job of boxing meats.

The very next day, a metal chute fell on claimant, knocked off her hard hat and hit her on the right side of her neck and right shoulder.  Claimant did not lose consciousness.  Kirk Klize, M.D., attended to claimant.  He diagnosed claimant with a  “cervical strain.”  (Ex. 10)  Dr. Klize prescribed an anti-inflammatory medication, as well as physical therapy and returned claimant to her regular duties.  

Three weeks later, claimant was taken by ambulance to the emergency room at the Dallas County Hospital.  Steven Sohn, M.D., diagnosed claimant with:  “1)  Diffuse myofascial pain of the posterior cervical region, upper back and lower back.”  (Ex. 4-1)

On September 18, 2000, Dr. Riggins authored a report that detailed his expert opinion relative to a permanent partial impairment.  He opined, “There is considered to be 8% impairment of the whole person due to impairment in function of the right shoulder.”  (Ex. 3, p. 7)

Steven Adelman, D.O., a neurologist, examined claimant in February of 1999.  He determined her neurological examination was normal.  (Ex. 4a-2)  He thought a complete recovery for claimant was unlikely.  (Ex. 4a-3)  He opined claimant would be unable to work without pain unless restrictions were imposed.  (Ex. 4a-3)

Dr. Bahls, when questioned by defendant, opined claimant had a permanent partial impairment in the amount of five percent as a result of the work injury on July 6, 2000.  (Ex. 3-u).

Claimant testified that at the time of the hearing, she could work an 8-hour shift so long as she did not stand all day.  She could alternate sitting and standing.  Claimant was still unable to work above shoulder height.  She was advised to watch gripping, pinching, and pulling more than 20 pounds.  Claimant was capable of performing the pipe rectum job and making boxes.  

Currently, claimant is earning $9.85 per hour.  She works 40 hours per week.   She is in a grade 0 position.  She testified she is unable to return to positions on the kill floor.  The jobs are outside of her restrictions.

CONCLUSIONS OF LAW

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 14(f).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union Et. Al., Counties, 188 N.W.2d 283 (Iowa 1971).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, expe​rience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity, and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally, and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. I No. 3 Industrial Commissioner Decisions, 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. I No. 3 Industrial Commissioner Decisions, 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.
Claimant has established by a preponderance of the evidence that she sustained a permanent partial disability as a result of the work injury on September 14, 1998.  After the injury, claimant was placed on permanent work restrictions of only occasional reaching above the right shoulder. Permanent injuries can be determined even in the absence of impairment ratings.  Claimant was assigned to the job of boxing meats.  Dr. Bahls opined this was a job claimant could perform within the imposed restrictions.  Dr. Riggins assessed an impairment rating of 8 percent due to claimant’s chronic right shoulder pain.  Claimant returned to work but she was unable to perform tasks that necessitated the use of her right upper extremity above shoulder height.    Her work restriction precludes claimant from holding numerous jobs within the plant.  It is the determination of the undersigned that claimant is entitled to a 10 percent permanent partial disability as a result of her work injury on September 14, 1998.  Defendant shall pay unto claimant 50 weeks of benefits commencing from February 10, 1999, and paid at the stipulated weekly benefit rate of $275.14 per week.  

The next issue to address is whether claimant is entitled to any permanent partial disability benefits as a result of her work injury on July 6, 2000.  Dr. Bahls has assessed a 5 percent impairment rating due to myofascial pain, especially in the area of the cervical spine.  Dr. Bahls advised claimant to watch what she lifts and not to work above her shoulder with her right upper extremity. In May of 2001, Dr. Bahls indicated claimant can occasionally lift 20 pounds.  (Ex. 1-12)  Sandy Larson testified the jobs claimant performs are already light duty jobs.  Claimant is unable to bid into jobs with heavier duties.  Claimant has proven that she has sustained an additional 5 percent permanent partial disability as a result of her work injury on July 6, 2000.  Defendant shall pay unto claimant 25 weeks of permanent partial disability benefits at the stipulated weekly benefit rate of $262.65 per week and commencing from May 29, 2001.

The next issue is the issue of medical benefits pursuant to section 85.27.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services, and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen October 16, 1975).

In claimant’s exhibit 16, she is requesting payment for a medical bill from the Dallas County Hospital.  Claimant is responsible for this bill.  She did not request permission from defendant to seek treatment at the local hospital.  This was not an apparent emergency medical care situation.  Claimant knew defendant had authorized treatment with only certain physicians.

ORDER

THEREFORE, IT IS ORDERED:

In File No. 1254863, defendant shall pay unto claimant fifty (50) weeks of permanent partial disability benefits at the stipulated weekly benefit rate of two hundred seventy five and 14/100 dollars ($275.14) and commencing from February 10, 1999.

In File No. 1254863, defendant shall pay costs pursuant to section 873 IAC 4.33.

In File No. 1254863, defendant shall file claim activity reports as required by this division.

In File No. 1254863, accrued benefits shall be paid in a lump sum.

In File No. 1254863, defendant shall pay applicable interest on the award as required by Iowa Code section 85.30.

In File No. 5001219, defendant shall pay unto claimant twenty five (25) weeks of permanent partial disability benefits at the stipulated weekly benefit rate of two hundred sixty-two and 65/100 dollars ($262.65) per week and commencing from May 29, 2001.

In File No. 5001219, accrued benefits shall be paid in a lump sum.

In File No. 5001219, defendant shall take credit for all benefits previously paid.

In File No. 5001219, interest and costs shall be paid at the applicable rate.

In File No 5001219, defendant shall file a claim activity report as required by this division.

Signed and filed this ____5th_____ day of March, 2002

   ________________________






        MICHELLE A. MCGOVERN







  DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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Mr. Fredd J. Haas

Attorney at Law
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Attorney at Law
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