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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

DONALD W. NEWMAN,
  :



  :


Claimant,
  :          File No. 1281597


  :

vs.

  :



  : 

WAL-MART,
  :



  :                A P P E A L 


Employer,
  :


Defendant.
  :            D E C I S I O N

_________________________________



  :

DONALD C. NEWMAN,
  :



  :


Claimant,
  :


  :

vs.

  :



  :          File No. 1281598

CSI EMPLOYMENT SERVICES,
  :



  :       


Employer,
  :



  :            

and

  :



  :

LIBERTY MUTUAL INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1402

______________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

Expert opinions are necessarily based upon assumed facts.  An expert opinion is entitled to no more weight than the accuracy of the facts it assumes.  In this case those assumed facts are a subject of dispute.  The evidence on weather conditions and shoveling snow is conflicting.  The complete record, CSI exhibit B, was received into evidence without objection.  Claimant did not request to offer rebuttal evidence.  There is no independent corroboration of the claimant’s activities while he was off work between December 31 and January 5.   Accordingly, the reliability attached to his testimony is of paramount importance.  The deputy found it unpersuasive.  The deputy observed the demeanor of the witnesses who testified at the hearing and was in the better position to determine credibility because he had the tool of demeanor which is not available on appeal.

The undisputed facts are that the claimant worked up to the time of the shutdown without apparent problem but was unable to resume work when the shutdown ended.  He did not initially associate his work at CSI Industries with the change in his level of symptoms.  He had been working without apparent problem for a considerable period of time following recuperation from the injury at Wal-Mart.  The proximate cause of the herniated disc he developed on or about January 5 is unknown and likely unknowable.  The deputy correctly held that claimant failed to carry the burden of proof.

Claimant shall pay the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this 14th day of August, 2003.

           ________________________







   MICHAEL G. TRIER
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