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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JOHNNY R. MILLS,
  :



  :                       File No. 5018232

Claimant,
  :


  :

vs.

  :                      A R B I T R A T I O N


  :

ON-TIME DELIVERY, LLC.,
  :                           D E C I S I O N


  : 


Employer,
  :



  :                      Head Note No.:  1400
DAKOTA TRUCK UNDERWRITERS,
  :



  :


Insurance Carrier,
  :

Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Johnny Mills, sustained a stipulated work injury in the employ of defendant On-Time Delivery, LLC, on October 10, 2005, and now seeks benefits under the Iowa Workers’ Compensation Act from that employer and its insurance carrier, defendant Dakota Truck Underwriters.  Dakota Truck Underwriters was added as a party defendant at trial of this matter.

The claim was heard in Des Moines, Iowa, on January 8, 2007, and deemed fully submitted following receipt of briefs on January 19, 2007.  The record made at hearing consists of Mill’s exhibits 1-15, defendants’ exhibits A-C and E-L, and the testimony of Mills, Brian Morris, Kris Hess and John Barnard.  Defendants’ offer of exhibits D, M and N and claimant’s objection thereto were taken under advisement.  It appears that the page marked “Exhibit 7, page 1” was intended as Exhibit 6, page 1.  Exhibit 6, as marked, begins at page 2 – the second page of a medical record in the same font as “Exhibit 7, page 1” and an apparent continuation thereof, and no other pages marked “Exhibit 7” appear in Mills’ submission.  

The challenged defense evidence relates to surveillance of Mills in part at his place of residence.  Mills is one of several residents of a gated, 140 acre area used largely as a common area by several individual residents.  Private investigators Hess and Morris entered through the open gate and videotaped Mills at a distance of approximately 100 yards from his home.  Mills does not own the common area used by Hess and Morris.  Although Hess and Morris claim that they only noticed a “private property” sign on the gate as they were leaving, willful blindness to notification is not a persuasive excuse.  As shown in Exhibit 14, page 1, the sign reads:

POSTED

PRIVATE PROPERTY

HUNTING, FISHING, TRAPPING OR

TRESPASSING FOR ANY PURPOSE

IS STRICTLY FORBIDDEN

VIOLATORS WILL BE PROSECUTED

Mills contends that Hess and Morris committed “criminal actions” under Iowa Code sections 716.7(2) and 727.11, and that the fruit of these “criminal actions” should be excluded from evidence by way of sanction.

Iowa Code section 716.7(2) provides in relevant part:

2.  The term “trespass” shall mean one or more of the following acts:

a.  Entering upon or in property without the express permission of the owner, less, or person in lawful possession with the intent to commit a public offense, to use, remove therefrom, alter, damage, harass, or place thereon or therein anything animate or inanimate, or to hunt, fish or trap on or in the property. . . . 

b. Entering or remaining upon or in property without justification after being notified or requested to abstain from entering or to remove or vacate therefrom by the owner, lessee, or person in lawful possession, or the agent, or employee of the owner, lessee, or person in lawful possession, or by any peace officer, magistrate, or public employee whose duty it is to supervise the use or maintenance of the property.

Although it does not appear that Hess and Morris intended to “remove therefrom, alter, damage, harass, or place” anything on the property, they obviously intended to and did “use” the property.  Furthermore, under subsection (b), it is established that Hess and Morris entered into property without justification after being notified to abstain from entering.   It is noted that Hess and Morris deny that the sign shown in Exhibit 14, page 1 was present at the time of their entry.  That denial, coming from two men who are so clearly willing to transgress private property rights as they see fit, is not credible.

Without quibbling as to whether this conduct was technically “criminal,” it was wrongful.  Although Mills does not offer controlling authority for the exclusion of such evidence, the receipt thereof is repugnant and prejudicial conduct of this nature should not be rewarded.  Mills’ objections are therefore sustained as to Exhibits M and N.  Likewise, the testimony of Hess and Morris relative their observations while so transgressing will be given no consideration.  Exhibit D, however, is received.  Admissibility of Exhibits M and N does not have bearing on the medical opinions of an authorized treating physician, who may appropriately rely on such evidence as may be deemed enlightening without regard to its origin.

ISSUES

STIPULATIONS:
1. Mills sustained injury arising out of and in the course of employment on October 10, 2005.

2. The injury caused temporary disability.

3. Mills was off work during the time he claims as temporary disability:  March 8‑October 11, 2006.

4. The correct rate of weekly compensation is $167.01.

5. The cost of disputed medical treatment is reasonable and, if called, providers would testify that the treatment was necessary; defendants offer no contrary proof.

6. Defendants voluntarily paid 40 weeks of compensation at the correct rate.
ISSUES FOR RESOLUTION:
1. Extent of temporary disability.

2. Whether the injury caused permanent disability.

3. Nature, extent and commencement date of permanent disability.  The parties’ stipulation to a commencement date of October 12, 2006 was rejected at hearing because the extent of temporary disability is disputed and a finding on that issue will control the commencement date.

4. Whether Mills is entitled to permanent total disability under the “odd lot” theory or otherwise.
5. Entitlement to medical benefits, including whether the need of treatment is causally related to the stipulated work injury.

FINDINGS OF FACT

Johnny Mills, age 48, was employed by On-Time Delivery as a warehouseman on October 10, 2005.  He sustained injury on that date when a heavy load of plate glass fell first onto his right leg, then slid down the anterior surface of both legs causing an 8‑centimeter laceration on the left shin.

Mills was taken to the emergency room of Unity Health Care in Muscatine, Iowa, where the wound was cleaned and sutured.  (Exhibit 1, page 4)  Management of the injury was assumed by Rhea Allen, M.D., who noted redness around the site of the laceration on October 17, 2005 , which she thought a probable surrounding secondary infection.  (Ex. 2, p. 1)  On November 23, 2005, an MRI scan of the right leg disclosed a chondromalacia of the patella and a synovial cyst near the head of the fibula.  (Ex. 1, p. 10)  Dr. Allen’s colleague J. Gipple, M.D. (apparently doing an orthopedic consultation at Dr. Allen’s request) reported on November 30, 2005 as follows:

Lateral right knee contusion with gastrocnemius strain.  I have discussed the presence of the cyst and the fact that this more than likely was not caused by his injury but most likely is an incidental finding.  I would recommend no treatment for the cyst unless it became significantly large.

(Ex. 2, p. 10)

Mills next asked for a second opinion and Dr. Allen’s chart notes of December 6 and December 13 point to a deteriorating doctor/patient relationship; Mills reported that his chiropractor told him that his leg was “out of place,” which Dr. Allen explained was contrary to the MRI scan, and Mills thought allowing him to work with temporary restrictions amounted to “calling him a liar because he has pain with walking around his kitchen at home.”  (Ex. 2, p. 12)  However, in a report dated December 13, 2005, Dr. Allen offered the following relevant opinions:

1. I disagree with Dr. Gipple as far as the cyst at the lateral knee being an incidental finding, not related to this injury.  There was an injury to this area, and John has consistently localized the pain to that area.  I am concerned that the accident at least aggravated this problem.

2. Yes, the work related injury of 10/10/05 is a significant contributing factor in the patient’s current complaints and the need for continued treatment and restrictions.

3. Not MMI [maximum medical improvement] yet.

(Ex. 2, p. 13)

On December 27, 2005, Dr. Allen determined that Mills’ left shin injury had healed without permanent impairment, but deferred an opinion as to the right leg pending further orthopedic consultation.  (Ex. 2, p. 14)

On January 6, 2006, Mils presented to orthopedic surgeon Tuvi Mendel, M.D., first for evaluation and thereafter for continued treatment.  Following the first evaluation, Dr. Mendel opined that Mills’ cyst was related to the work injury and performed an aspiration.  (Ex. 5, p. 2)  By January 27, however, Mills did not show benefit and Dr. Mendel recommended an EMG to evaluate possible nerve pathology, quitting smoking (Mills is a heavy cigarette smoker) and possible surgery.  (Ex. 5, p. 3)

The EMG study was of “minimal clinical significance,” but Mills continued to complain of numbness and discomfort on February 8, 2006.  Dr. Mendel now recommended open neurolysis of the peroneal tendon and exploration and removal of the cyst.  (Ex. 5, p. 5)  Mills, however, called back on the same day “stating he would like to wait before scheduling surgery.”  (Ex. 5, p. 6)

Mills returned on March 8, 2006 with new complaints of bilateral lower extremity generalized aches and pain along with groin pain, bilateral buttock pain, back pain, neck stiffness and occasional headaches.  (Ex. 5, p. 8)  Dr. Mendel’s chart notes conclude:

PLAN:  We discussed options for management.  I am somewhat concerned about his overall pain complaints and overall generalized aches and pains as it relates to multiple joints in his body.  We will go ahead and obtain baseline studies to rule out an underlying inflammatory condition.  I would like to have him see a rheumatologist down in Muscatine.  We again talked about surgical management again with the understanding that there is no guarantee that surgery will significantly improve his symptoms.  I am somewhat concerned about postop pain control and narcotic use.  In addition we spent time discussing the issues as it relates to his patellofemoral joint and clearly issues as it relates to non-resolution of all his symptoms specifically patellofemoral in nature.  We will go ahead and obtain the above-mentioned underlying labs, obtain a rheumatology consultation, and then make a decision as it relates to surgical management such as scope, nerve decompression and cyst excision.

(Ex. 5, p. 8)

Mills, however, discontinued care with Dr. Mendel and did not proceed with any of the laboratory studies or consultations at his recommendation.  Instead, at his attorney’s referral, he began an extensive course of chiropractic treatment with Chris Molck, D.C.  Exhibit 7 documents over 80 treatments, often three per week, from March 8, 2006 through January 2, 2007.  Mills also left work at Dr. Molck’s recommendation on March 8, 2006 and has neither returned to the job or sought any other work up to the date of trial.  

Although Mills maintains that Dr. Molck’s chiropractic care often relieved symptoms for a few days at a time, there has clearly been no long‑term benefit.  Mills currently complains of continued right leg pain, back pain, chest pain, painful lesions scattered about the body (illustrated photographically in Exhibit 14), inability to work (including his private hypnotism performances), reduced ability to participate in activities of daily living, reduced strength, inability to travel, the need to use a cane while ambulating, and says: “every single aspect of my life has changed.”

It is noted that Mills admits to a preexisting history of treatment for depression and for similar widespread lesions.  He now contends that all of these problems relate to his leg injury of October 10, 2005.

On June 26, 2006, Dr. Molck felt that Mills had “has plateued in his care, so there is little more we can do to improve the condition at this time even though supportive care at least twice a week would be recommended. . . .  (Ex. 4, p. 51)  Dr. Molck also felt that Mills was showing symptoms of RSD/CRPS [reflex sympathetic dystrophy/complex regional pain syndrome] with symptoms of point tenderness to light touch, ulcerative lesions, night sweats, goosebumps, burning, tingling, depression and general uncontrolled pain.  (Id)  Dr. Molck further recommended referral to an orthopedist or pain management specialist “to determine what course of action will be required to reduce the symptoms.”  (Id)  In any event, it is not clear that the diagnosis and treatment of CRPS is within the professional expertise of a chiropractor.

On October 15, 2006, Mills underwent an independent medical evaluation at his own request by occupational physician Thomas J. Hughes, M.D.  Dr. Hughes noted:

Unquestionably, the situation with Mr. Mills is quite unusual.  He did incur traumatic injuries to both lower legs, but the evidence of significant injury was not that significant.  He had a substantial laceration in his left lower leg which was repaired, but subsequently became infected.  Since that time, he has had ongoing pain in his legs of a varying character.  When he had seen Dr. Mendel originally, his symptoms appeared to be primarily involved with the right knee and peroneal nerve which would have been in early 2006.  He did not seem to have an extraordinary amount of pain in the area around his left lower leg near the area of the laceration.  He did have some distal neurogenic symptoms with numbness and tingling which were believed to be involving the peroneal nerve.  However, his subsequent evolution of symptoms did not appear to follow any specific nerve pattern and obviously have become bilateral and now is associated with axial or spinal-type pain.

. . . . 

I think the first order of business with Mr. Mills is to make sure that he does not have some sort of an axial more proximal lesion in his spine that could be that basis of [h]is symptoms.  Certainly, a space-occupying lesion or a syrinx might cause some of the kind of symptomatology that is being manifest by Mr. Mills.  I think it is somewhat of a low probability that such a lesion will be identified, but  quite obviously if he had some such problem, it would certainly change the management and it would certainly change the classification problem in terms of work-related or a personal health problem. . . 

The problem being manifest by Mr. Mills would most usually be regarded as a pain syndrome in that the continuing symptoms of pain appears [sic] to have resulted from the original injury but has [sic] not been associated with a specific structural or anatomic injury.  Many people with these kinds of problems face issues of credibility; however, I do not think that Mr. Mills appeared to be exaggerating is [sic] misrepresenting his symptoms.  I would further offer that his condition would appear to be that of a Chronic Regional Pain Syndrome or CRPS.  This condition had previously been called reflex sympathetic dystrophy because it had very prominent symptoms emanating from an autonomic nerve system; however, this is not always the case and certainly is not the case with the case of Mr. Mills.

Autonomic nervous system findings would usually include things such as abnormal sweating, hair growth changes, color changes, temperature changes, capillary filling changes, skin and muscle atrophy and the like and those are not the prominent features manifest in this particular case.  However, I have every reason to believe that the problems of Mr. Mills are genuine and a true reflection of a pain condition.  This is a very challenging problem and is not amenable to treatment with any simplistic approach. 
. . . . 

I did attempt to report the physical examination findings in reasonable detail.  It is particularly notable that Mr. Mills does not have many of the features commonly associated with a reflex sympathetic dystrophy of a chronic regional pain syndrome in that it does not have a large autonomic component.  Those findings would be associated with color changes, temperature changes, atrophy of muscle and soft tissue as well as various other manifestations of this syndrome.  Irrespectively, Mr. Mills has unusual responses to sensory testing and has some asymmetry of reflexes of uncertain significance.  

The current presentation would appear to be primarily that of a neuropathic disorder where there are abnormal pain sensations.  The specific causal association appears to be associated with his evolution of symptoms from his original injury from 10/10/05 as there has been a continuum of symptoms from his original injury leading to his current level of functional compromise.

(Ex. 10, pp. 7-9)

Dr. Hughes rated permanent impairment at 15 percent of the whole person, but did not offer an impairment rating with respect to either lower extremity.  (Ex. 10, p. 9)  Indeed, on this record no physician has.

Mills’ credibility is, of course, very much at issue.  On December 22, 2006, Dr. Mendel offered this opinion relative the surveillance of Mills:

I had the pleasure of reviewing the DVD which you submitted to my office on December 8, 2006, as it relates to Johnny Mills and shows him engaging in outdoor activities, specifically loading and unloading firewood and subsequently going into his chiropractic office.  After reviewing this DVD, the presentation of Mr. Mills in my office is essentially 180 degrees different from what is seen on the DVD.  Clearly there is night and day between the presentation of Mr. Mills to my clinic and his symptoms and his ability to engage in the activities seen on the DVD with subsequent symptom magnification while presenting to the chiropractor including a cane.

(Ex. D)

Dr. Mendel had previously last seen Mills on March 8, 2006, at which time he was purportedly “unable to walk or work.”  (Ex. 5, p. 8)  Following consultation with defense counsel in April 2006, Dr. Mendel rather belatedly signed his agreement to the following statements on September 6, 2006:

1. Mr. Mills’ condition as a result of the work incident on 10/10/05 is related to the right knee area only.  The 10/10/05 incident was not a substantial contributing factor to his complaints extending beyond the right leg into the body as a whole.

2. Any chiropractic treatments received by Mr. Mills relating to the back or hip areas are not causally related to the 10/10/05 incident.  Mr. Mills’ diagnosis as a result of the 10/10/05 incident is – right knee contusion, patellofemoral irritability with an accompanying cyst either caused or aggravated by the work incident.

. . . 

4. When last seen on 3/8/06, there were no objective findings supportive of Mr. Mills’ complaints extending beyond the right leg into the hip or back areas.

(Ex. 5, p. 9)

Dr. Mendel also recommended what appear to be temporary (as of April 10, 2006: “at this time”) activity restrictions and noted that possible arthroscopic surgery could be discussed should Mills resume treatment, but did not attempt to rate permanent impairment to either leg.  (Id)

Anesthesiologist Kenneth L. Pollack, M.D., did not physically examine Mills, but conducted a records review preliminary to his report dated November 24, 2006.  He concludes:

Though Mr. Mills clearly developed subjective complaints of generalized pain following a work‑related injury of 10-10-05, I find no credible evidence, based upon the medical records, that the isolated injury to his lower extremities resulted in his generalized pain condition.  This opinion is based upon the fact that the injuries were very well localized and it is documented multiple times that he showed improvement in his condition before his overall symptoms worsened. . . .  Conditions such as somatoform disorder, histrionic personality and such can result in subjective complaints such as those experienced by Mr. Mills.  Dr. Hughes concludes that Mr. Mills has chronic regional pain syndrome.  He utilizes the AMA Guidelines to the Evaluation of Permanent Impairment to provide a rating for this condition, yet he is inconsistent by not using its criteria for diagnosis.  The AMA Guidelines to the Evaluation of Permanent Impairment, Fifth Edition specifies diagnostic criteria for reflex sympathetic dystrophy or chronic regional pain syndrome.  This can be found in Table 16-16 on page 496.  A list of 11 combined physical and radiographic findings can be found on that table.  A minimum of eight of these 11 findings must be present for a probable diagnosis of RSD/CRPS.  Since none of these findings have been documented by physicians examining Mr. Mills, it is impossible to conclude that he carries a diagnosis of RSD or CRPS.  According to the diagnostic criteria of the International Association for the Study of Pain (the organization that defined the condition CRPS) one of the diagnostic criteria is that no other condition can be present that would explain the individual’s symptoms.  Dr. Hughes indicates in his report that Mr. Mills could suffer from a syrinx or other space occupying lesion, possibly accounting for his symptoms. . . .  There is no conceivable cause and effect relationship between an impact injury to the distal lower extremities and development of a spinal cord lesion.

Other than his widespread subjective pain complaints, Mr. Mills has no objective physical findings documented that support this diagnosis.  Typically people who develop chronic regional pain syndrome or reflex sympathetic dystrophy have continuous worsening pain following an injury.  Furthermore, the pain is localized to the injured limb.  If symptoms do extent beyond that limb, they do so in a progressive and orderly fashion.  Such an occurrence is not documented in the medical record.  I therefore do not find Mr. Mills current subjective complaints consistent with the initial injury, nor do I find them consistent with the proposed diagnosis of CRPS.

(Ex. A, pp. 5-6)

With due respect to the opinions offered by Dr. Hughes, it is clear that Mills’ widespread and, in Dr. Hughes’ word, “unusual” galaxy of complaints is not consistent with the objective diagnostic criteria normally associated with and seen in true cases of CRPS.  The opinions offered by Drs. Mendel and Pollack in this regard are better founded in the objective evidence and are far more persuasive.  Those opinions are accepted here: Mills has not established a causal nexus between his widespread complaints and the original work injury.

CONCLUSIONS OF LAW

As claimant herein, Mills carries the burden of proving by a preponderance of the evidence the injury is a proximate cause of the disability on which his claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).

As noted, Mills has not met that burden of proving that his widespread “body as a whole” complaints bear the necessary causal nexus to what is here an admitted work injury.  Permanent disability, if any, must be compensated as a scheduled member loss to the leg or legs.

However, pursuant to Dr. Allen’s undisputed testimony, there is no permanent disability to the left leg.  Although Dr. Mendel suggested temporary work restrictions and possible further treatment as of Mills’ last visit on March 8, 2006, Mills thereafter discontinued treatment.  There is no expert evidence demonstrating permanent impairment – or, in particular, any rating thereof – relative the right leg, either.  Accordingly, Mills has failed to establish any permanent disability in this claim.

Mills also seeks reimbursement for unauthorized care.  As per the above analysis, causal nexus to that care has not been established.

Likewise, causal nexus to the period Mills claims as additional temporary disability has not been established.  Accordingly, Mills is not entitled to any further relief sought here.  This decision does not address whether further treatment as has been suggested by Dr. Mendel is compensable, but by no means is it established that it is not.
ORDER

THEREFORE, IT IS ORDERED:

Mills takes nothing further.

Costs are taxed to Mills.

Defendants shall file such subsequent reports of injury as may be required by this agency.
Signed and filed this ___28th _____ day of February, 2007.

   ________________________
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