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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



  :

MARLON JACKMAN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                    File No. 5040145
BRIDGESTONE/FIRESTONE,
  :



  :                         A P P E A L


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

OLD REPUBLIC INSURANCE,
  :



  :     Head Note Nos.: 1402.30; 1702; 1801;

Insurance Carrier,
  :                            1804; 2501; 2907; 3002

Defendants.
  :

______________________________________________________________________


Defendants, Bridgestone/Firestone and Old Republic Insurance, appeal from an arbitration decision filed August 30, 2013, in which the presiding deputy commissioner found claimant had proven a cumulative work injury which manifested on June 30, 2011 and resulted in permanent and total disability.  The presiding deputy further ordered defendants to make reimbursement and payment for medical costs pursuant to Iowa Code section 85.27 and also taxed various costs to defendants.  Defendants assert on appeal that the presiding deputy commissioner erred in finding claimant sustained a cumulative work injury, erred as to the extent of claimant’s permanent disability if an injury is found, and erred in the taxation of the costs of practitioners’ reports.  Claimant, Marlon Jackman, asserts the findings of the deputy should be affirmed on appeal and asserts that if claimant is not found totally disabled that he is entitled to healing period and significant permanent partial disability benefits.  The helpful arguments of the parties have been considered and the record of evidence has been reviewed de novo. 

Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision filed on August 30, 2013 that relate to issues properly raised on intra-agency appeal with further analysis of the issue of costs pursuant to rule 876 IAC 4.33.

It is first noted that assessment of costs is a discretionary function of the commissioner.  Iowa Code section 86.40

Defendants specifically assert the presiding deputy commissioner erred in the taxation of costs associated with a medical report of Dr. Kuhnlein in the amount of $2,505.00 and a vocational report of Mr. Davis in the amount of $1,263.10.  Defendants seek to limit the reimbursable costs of the expert reports to the specific cost associated with obtaining or retrieving both reports, but not the costs necessary for the reports to be generated by an expert.  It appears defendants assert the costs allowable pursuant to rule 4.33(6) to be akin to record retrieval and copying cost charges.  Such retrieval and copying costs are specifically addressed in Iowa Administrative Code rule 876 – 8.9.  While the full rule need not be set forth herein, rule 8.9 specifically sets forth the costs for retrieval and copying which can be charged by a medical provider or its agent.  The schedule of fees within the rule demonstrates that pursuant to this division rule up to 210 pages of records shall not exceed the cost of $91.00.  In the experience of the undersigned, medical reports and vocational reports are significantly less than 210 pages.  

In John Deere Dubuque Works v. Caven, 804 N.W.2d 297 the Iowa Court of Appeals affirmed this division’s award of a medical report in the amount of $972.00 pursuant to Iowa Administrative Code rule 876 – 4.33(6) in a case in which Iowa Code section 85.39 was inapplicable.  Within the Caven decision the $972.00 reimbursement is noted to be “Dr. Tyler’s entire expert fee.”  Id. at 299  Certainly, through affirmance of the costs of a full medical examination, expert fee, and report, the Iowa Court of Appeals in the Caven case has not limited application of rule 4.33(6) to the narrow interpretation sought by defendants herein, which would likely cap costs at $91.00.  Rather, the sole limitation is under the rule is that the costs are limited to those which are “reasonable.”  As noted by the presiding deputy commissioner both cost requests were reviewed and were specifically found to be reasonable. 

It is therefore concluded that the costs of the medical report of Dr. Kuhnlein and the vocational report of Mr. Davis are both reasonable and properly taxed as costs of this matter to defendants pursuant to rule 876 IAC 4.33(6).    

ORDER

IT IS THEREFORE ORDERED that the arbitration decision of March 22, 2013 is AFFIRMED.

Defendants shall pay the costs of this matter and of the appeal, including the preparation of the hearing transcript.

Signed and filed this ____5th _______ day of February, 2014.
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