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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JACK A. MURPHY,
  :



  :                         File No. 5025021

Claimant,
  :



  :                      A R B I T R A T I O N
vs.

  :



  :                           D E C I S I O N
TRAINOR TRUCKING, INC.,
  :



  :


Employer,
  :              Head Note Nos.:  1108.50; 1803;

Defendant.
  :              2501; 3003
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Jack Murphy, filed a petition in arbitration seeking workers’ compensation benefits from Trainor Trucking, Inc., (Trainor), as employer.  This case was heard on February 26, 2010.  Trainor did not appear.  The evidentiary hearing was recorded digitally, which constitutes the official record of the proceeding.
The record in this case consists of claimant’s exhibits 1-5, and the testimony of claimant.

ISSUES

Whether claimant sustained an injury that arose out of and in the course of employment.
Whether the injury is a cause of permanent disability; and if so,

The extent of claimant’s entitlement to permanent partial disability benefits.

Rate.

Whether there is a causal connection between the injury and the claimed medical expenses.
FINDINGS OF FACT

On July 27, 2007, claimant was unloading his truck while working for Trainor when he twisted his knee and felt it pop.
On July 31, 2007, claimant was evaluated by Lindy Eatwell, D.O.  Claimant was unloading his truck for Trainor when he twisted and felt his knee pop.  Claimant was assessed as having internal derangement of the right knee and a possible medial meniscus tear.  Claimant was given restricted duty.  (Exhibits 1-2)
On September 27, 2007, claimant was evaluated by Richard Naylor, D.O., for right knee pain.  Claimant was assessed as having internal derangement of the right knee consistent with a medical meniscus tear.  Surgery was discussed and chosen as a treatment option.  (Ex. 3, pages 1-3)
On October 4, 2007, Dr. Naylor performed a right knee partial medical and lateral meniscectomy.  (Ex. 3, pp. 4-5)
In a September 24, 2008 letter, Dr. Naylor opined claimant had a ten percent permanent impairment to the right lower extremity, according to the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  Claimant was also allowed to do full activity as tolerated.  (Ex. 3, p. 7)  Dr. Naylor indicated claimant’s permanent impairment was due to his work-related injury to the right knee.  (Ex. 5, p. 1)

In a December 1, 2009 letter, Dr. Naylor indicated claimant had medical bills, related to his surgery, that were necessitated by his July of 2007 work injury.  (Ex. 5, p.1)
Claimant testified his medical bills totaled $9,754.91.  These bills are detailed in Exhibit 5, pages 2-17.
Claimant testified he earned $12.50 per hour as a driver for Trainor.  He testified he worked 60 hours a week.  He testified he is married with two exemptions.
CONCLUSIONS OF LAW

The first issue to be determined is if claimant sustained an injury that arose out of and in the course of his employment.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Claimant testified he injured his right knee while unloading a truck for Trainor.  Medical records indicate claimant twisted his knee and heard a pop while unloading a truck for Trainor.  Dr. Naylor opines claimant’s injury to his right knee was caused by his work with Trainor.  There are no contradicting opinions in the record.  Based on the above, claimant has proven he sustained an injury to his right knee that arose out of and in the course of employment.
The next issue to be determined is if claimant’s injury is a cause of permanent disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

Claimant injured his right knee in July of 2007.  Claimant was treated conservatively for an extended period of time.  Claimant ultimately underwent surgery for his knee injury in October of 2007.  Dr. Naylor, who performed surgery, has opined claimant’s injury and subsequent surgery resulted in permanent impairment.  There is no evidence in the record contradicting this opinion.  Claimant has proven his injury is a cause of permanent disability.
The next issue to be determined is the extent of claimant’s entitlement to permanent partial disability benefits.

Under the Iowa Workers' Compensation Act permanent partial disability is categorized as either to a scheduled member or to the body as a whole.  See section 85.34(2).  Section 85.34(2)(a)-(t) sets forth specific scheduled injuries and compensation payable for those injuries.  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part."  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  Compensation for scheduled injuries is not related to earning capacity.  The fact-finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-273 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994).

Dr. Naylor opines, in a letter dated September 24, 2008, that claimant has a ten percent permanent impairment to the right lower extremity.  Dr. Naylor performed claimant’s surgery.  There is no contradicting opinion.  Based on the above, claimant is due 22 weeks of permanent partial disability benefits (10 percent x 220 weeks).  Based on the date of Dr. Naylor’s opinion, the correct date of commencement of permanent partial disability benefits shall be September 24, 2008.

The next issue to be determined is rate.

Section 85.36 states the basis of compensation is the weekly earnings of the employee at the time of the injury.  The section defines weekly earnings as the gross salary, wages, or earnings to which an employee would have been entitled had the employee worked the customary hours for the full pay period in which injured as the employer regularly required for the work or employment.  The various subsections of section 85.36 set forth methods of computing weekly earnings depending upon the type of earnings and employment.

Claimant earned $12.50 per hour and worked 60 hours a week.  Based on the above, it is found claimant has an average weekly wage of $750.00 a week.  Claimant is married with two exemptions.  According to the Iowa Workers’ Compensation Manual, published by the Iowa Workers’ Compensation Commission, the weekly rate of a married person earning $750.00 per week with 2 exemptions is $485.42.

The final issue to be determined is if there is a causal connection between claimant’s injury and the claimed medical expenses.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 16, 1975).
Dr. Naylor indicates the charges, as detailed in Exhibit 5, are related to claimant’s work injury of July 2007.  There is no evidence the costs related to claimant’s care for his injury are not fair and reasonable.  There is no evidence the amount of expenses claimed are not causally connected to the work injury of July 27, 2007.  Claimant’s testimony and the records in Exhibit 5 indicate claimant has $9,754.91 in outstanding medical bills related to his right knee injury of July of 2007.  Defendant is liable for $9,754.91 related to the care and treatment of claimant’s right knee injury.
ORDER

THEREFORE, IT IS ORDERED:
Defendant Trainor shall pay claimant twenty-two (22) weeks of permanent partial disability benefits at the rate of four hundred eighty-five and 42/100 dollars ($485.42) per week commencing on September 24, 2008.
That defendant shall pay accrued weekly benefits in a lump sum.

That defendant shall pay interest on unpaid weekly benefits awarded above as set forth in Iowa Code section 85.30.

That defendant shall pay claimant’s medical expenses as detailed above.

That defendant shall file subsequent reports of injury as required by this agency under rule 876 IAC 3.1(2).

That defendant shall pay the costs of this matter under rule 876 IAC 4.33.

Signed and filed this _____23rd_____ day of April, 2010.

   ________________________






     JAMES F. CHRISTENSON






                    DEPUTY WORKERS’ 





         COMPENSATION COMMISSIONER

Copies to:

John J. Rausch
Attorney at Law

PO Box 905

Waterloo, IA  50704-0905

rauschlawfirm@dybb.com
Trainor Trucking

200 Marie Ave.
Elk Run Heights, IA  507070
JFC/srs

5 IF  = 6 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


