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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

DAVID R. LAWRENCE,
  :



  :


Claimant,
  :



  :

vs.

  :



  :            File Nos. 5005374 & 5005375

DIAMOND F TRANSPORTATION, INC.,
  :



  :                   A R B I T R A T I O N


Employer,
  : 



  :                       D E C I S I O N

and

  :



  :

AMERICAN INTERSTATE
  :

INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NOS.:  1108.20; 1800


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

These are proceedings in arbitration that claimant, David R. Lawrence, has brought against the employer, Diamond F Transportation, Inc., and its insurance carrier, American Interstate Insurance Company, to recover benefits under the Iowa Workers' Compensation Act as a result of injuries claimant alleges he sustained on February 5, 2001 and on February 17, 2001.  

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Sioux City, Iowa on April 12, 2004.  The record consists of the testimony of claimant and of Lisa Gallagher; as well as of claimant’s exhibits 1 through 37 and defendants’ exhibits A through DD.  Defendants’ brief was reviewed. 

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report.  Pursuant to those stipulations, claimant was single, and entitled to two exemptions on the date of injury. 

The issues to be resolved as to both dates of injury are:

1. Whether claimant received an injury that arose out of and in the course of his employment;

2. Whether a causal relationship exists between the claimed injury and the claimed disability;

3. The extent of entitlement to temporary total disability, if any;

4. The extent of entitlement to permanent disability, if any;

5. Whether claimant is entitled to permanent total disability as an odd lot worker;

6. Whether claimant is entitled to payment of certain medical costs as costs connected to a work injury;

7. Whether claimant is entitled to alternate medical care;

8. The appropriate rate of weekly compensation; and

9. Whether claimant is entitled to payment of additional benefits as a penalty pursuant to section 86.13. 

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant's credibility is at issue in this matter. Veracity does not appear to be claimant's forte.  For that reason, where discrepancies exist between claimant's testimony and other more objective documentary evidence or witness testimony, greater weight is given to the documentary evidence and other witness testimony.

Claimant is 46 years old.  He has completed seventh grade and has no other education and training.  He worked most of his adult life as a truck driver albeit never sustaining employment with any employer for more than a year and one‑half. 

Claimant has a history of alcohol abuse and methamphetamine, crack and other hard drug abuse.  Claimant has a number of psychiatric diagnoses.  These include depression, anxiety, bipolar disorder, narcissistic personality disorder and antisocial personality disorder.  Claimant claims that his work incident of February 5, 2001 either produced or aggravated his psychiatric conditions.  Claimant also claims that the February 5, 2001 work incident resulted in his developing headaches, low back pain, and neck pain as well as contributing to his developing a possible stroke and seizure disorder in 2003.

Claimant has relevant past medical history.

Claimant acknowledges that in 1976 he sustained a laceration to his left eye from a broken beer bottle in the course of a bar fight. 

On November 22, 1981, claimant advised his medical providers that claimant was having headaches.  Claimant had had a significant blow to the head with loss of consciousness approximately a week earlier.  (Exhibit N, page 1)

On July 19, 2000, claimant reported to Mercy Medical Center and complained of severe headaches intermittently for at least six and up to eight to nine months.  He then stated that his current headache had been ongoing for three to four days.  (Ex. P, pp. 3‑5)

On September 16, 2000, claimant reported to Charter Oak Medical Clinic that he was feeling down and depressed and had bouts of rage.  Claimant was started on Serzone for anxiety and depression.  (Ex. L, p. 1)  On October 6, 2000, claimant reported back to the clinic and complained of having a lot of nervousness, anxiousness and irritability as well as mild depressive symptoms and trouble sleeping.  Claimant reported he had lost interest in usual activities.  Claimant's Serzone was stopped and he was started on Zoloft.  (Ex. L, p. 2) 

On October 12, 2000, claimant reported to the Charter Oak Medical Clinic that he had low back and left leg pain.  He attributed this to pulling pallets on his job as an over‑the‑road trucker.  (Ex. L, p. 3)  Claimant was not then working for this employer. 

On December 3, 2000, claimant reported to Mercy Medical Center complaining of a persisting problem with the lumbosacral strain.  (Ex. L, p. 8)

Claimant did return to work with Diamond F Transportation in January 2001.  On February 5, 2001, claimant was closing the doors on a meat trailer when the small vent door dropped down and hit him on the left side of the head.  The vent door weighs approximately five pounds.  Claimant apparently sustained a small head laceration with some bleeding.  Claimant reported this incident to the shop.  When asked, he declined medical care.  Claimant was dispatched over the road from February 5 through 8, 2001 and then again from February 11 through February 17, 2001.  

Claimant testified that although he had severe headaches and decreased neck range of motion from the time of the vent incident onward, he did not seek medical care because all of his loads were meat transports requiring quick delivery.  Claimant's actual haul records in evidence show that he hauled potatoes on February 8, 2001 and that from February 11 through February 15, 2001, he hauled either corn or salt.  Claimant never reported to the employer's dispatch that claimant was having headaches or neck problems during the time period from February 5 through February 17, 2001.  Claimant was in communication with dispatch throughout that time. 

On or about the early morning of February 16 or 17, 2001, a bird flew into the right side of claimant's tractor’s windshield.  The bird did not actually break through the windshield but did cause the windshield to shatter.  Claimant did not stop driving on account of this incident.  He subsequently was pulled over at a weigh station on February 17, 2001.  Personnel at the weigh station directed him to seek emergency evaluation at Thayer County Memorial Hospital in Hebram, Nebraska.  On evaluation, claimant's visual acuity was 20/100 in the right and 20/40 in the left eye.  On initial inspection of claimant's eyes, they showed no evidence of swelling or erythema.  (Ex. 4, p. 3)  The record does not reflect that claimant complained of headaches, neck pain or other musculoskeletal problems.

On February 18, 2001, claimant reported to the emergency department of Mercy Medical Center complaining of having had glass in both eyes after his windshield shattered on February 16, 2001 and of having had severe headaches since a door had hit him in the head such that he was covered in blood on the February 5, 2001.  Claimant reported that his head laceration had healed without medical treatment after the February 5, 2001 incident.  He reported that, as a result of the windshield incident, he had gotten glass in his face and eyes.  He expressed his belief that the vision in his left eye had been a bit worse since that incident.  (Ex. 5, pp. 2-5) 

Claimant was referred to Timothy F. Moran Jr., M.D., an ophthalmologist.  Dr. Moran initially saw claimant on February 19, 2001.  Dr. Moran reported claimant's uncorrected visual acuity as 20/30 in the right eye and 20/100 in the left eye.  Dr. Moran found no evidence of glass in claimant's eyes and no evidence of injuries from broken glass.  Dr. Moran did find that claimant had an old choroidal rupture in the left eye maculopapular bundle.  Dr. Moran referred claimant to James D. Cole, M.D., a retina specialist, who saw claimant on February 20, 2001.  Dr. Cole felt that claimant's choroidal rupture accounted for claimant's poor visual acuity in his left eye.  Dr. Cole also found no evidence that claimant had had long-term injury when the bird hit his windshield.  The doctor did believe it was possible that shattering glass had produced visual difficulties for several days after the incident.  Claimant advised Dr. Cole that claimant may have been "cheating" on previous DOT eye examinations.  Both Doctors Moran and Cole advised claimant that claimant should not continue working as a tractor-trailer driver given claimant's uncorrectable loss of left eye visual acuity.  (Ex. 6, pp. 3-7) (Ex. 8, p. 1)

Claimant has presented no credible evidence relating his loss of vision in the left eye to his February 5, 2001 work incident.  It is expressly found that claimant has no condition in either the left or the right eye that relates to that work incident.  Likewise, claimant's costs for Doctors Moran and Cole’s evaluations of his left eye are not found not causally related to his February 5, 2001 work incident. 

Claimant initially visited Jon D. Saunders, D.C., on February 19, 2001.  Claimant then complained of constant bilateral neck pain, constant severe headaches, tingling in his hands and constant severe lower lumbar pain.  Claimant attributed to these conditions to the February 5, 2001 work incident.  Claimant did not report having had any of these conditions prior to that incident.  Given claimant's failure to report his prior complaints, the history that claimant gave Dr. Saunders was inaccurate.  Dr. Saunders has related claimant's complaints and the treatment Dr. Saunders provided claimant to the February 5, 2001 work incident.  (Ex. 7, pp. 2-4)  (Ex. M, pp. 1-7)

Claimant did not improve after several months of chiropractic care.  He was referred to Lionel H.Herrera, M.D., an orthopedic surgeon who first saw claimant on June 4, 2001.  Claimant then complained of neck pain, bilateral hand numbness and headaches.  Claimant related his headaches and neck pain to the February 5, 2001 incident.  Claimant never reported having had headaches in the past.  He denied having had previous injuries.  Claimant reported that all standing, walking, sitting, driving, lying down, bending, lifting, arising from a chair, coughing and sneezing, all worsened his headaches and neck pain.  Claimant reported that bed rest, muscle relaxants, traction, chiropractic manipulation, heat, biofeedback, surgery, ice, and corsets, all had not helped his pain.  The doctor noticed that claimant had limited cervical range of motion, which varied depending on claimant's attention.  (Ex. 13, pp. 1‑4)


Dr. Herrera continued to treat claimant through December 28, 2001.  On that day, Dr. Herrera noted that claimant had a history of mild cervical strain and muscle tension headaches.  The doctor stated that claimant had a chronic pain syndrome that had not been responsive to a number of treatments for organic disorder, and that claimant had failed rehabilitation due to "volitional inconsistencies.“  (Ex. 13, 

pp. 11‑12)

Dr. Herrera also noted on December 28, 2001 that claimant physically had never demonstrated an inability to drive a truck.  The doctor placed claimant at maximum medical improvement and stated that under the AMA Guides to Evaluation of Permanent Impairment, claimant had five percent whole person impairment related to his chronic pain syndrome and his residual muscle tension type headaches.  This doctor believed that claimant could return to work driving truck without restrictions provided he would pass the DOT physical.  The doctor noted that claimant had been diagnosed with a bipolar disorder and opined that that condition was not work-related.  (Ex. 13, p. 12)

On January 21, 2002, Dr. Herrera stated that as claimant had had headaches since the vent door struck claimant to on the top of his head, the doctor felt the headaches related to greater occipital neuralgia associated with the cervical spine and had resulted in claimant having a chronic pain syndrome related to his minor injury.  (Ex. 13, p. 19)

Dr. Herrera did not have an accurate history on which to base his opinions as to the etiology of claimant's multiple physical complaints.  Claimant did not report his preexisting headaches and other physical ailments to Dr. Herrera.  Additionally, Dr. Herrera did not see claimant until five months after the February 5, 2001 work incident.  Therefore, Dr. Herrera’ s opinions as to the relationship between claimant's multiple physical complaints and his February 5, 2001 work incident are rejected as based on an inaccurate history.  

It is expressly found that claimant's overall lack of credibility and claimant's failure to be forthright with medical providers are such that is not possible to causally relate claimant's neck and cervical complaints and headaches nor his low back complaints to his February 5, 2001 work incident. 

Claimant started having seizures in spring 2003.  Claimant has treated extensively with the Veterans Administration for that condition and for a possible stroke.  This record does not support findings that either any seizure condition or any possible stroke resulted from claimant's February 5, 2001 work incident.  (Ex. 14, pp. 27-34)  (Ex. I, pp. 1-31)

In spring 2001, claimant began treating for a variety of psychiatric complaints.  (Ex. 14)  Claimant acknowledged that he had had depression and very distinct mood swings with decreased concentration and diurnal disturbance in the past but stated that he had been doing fairly well until he had been forced to quit work as a result of work‑related headaches.  Claimant stated that since having his work injury, he had been feeling depressed with occasional suicidal thoughts albeit without the desire or intent to follow through with them.  Claimant’s treating mental health providers diagnosed claimant with bipolar disorder as well as, variously, narcissistic and antisocial personality disorders. 

Once again, the history claimant gave his providers was not accurate.  Per Dr. Herrera, claimant’s headaches that claimant related to the February 5, 2001 work incident have never disabled claimant from working as an over-the-road truck driver.  Claimant's non work-related and not correctable left eye condition and his resulting lack of left eye visual acuity prevent him from passing the DOT physical.  Claimant's inability to pass the DOT physical on account of his eye condition prevents his return to truck driving. 

Claimant's treating psychiatrist, Steven Cochran, M.D., has opined, variously, that claimant's work incidents of February 5, 2001 and February 15, 2001 may have exacerbated claimant’s mental condition and that claimant's "accident" made claimant's mental illness worse although the reported work incident and the conditions claimant attributed to it had not caused claimant's mental illness.  (Ex. 14, p. 55)  Dr. Cochran's opinion in this regard is rejected as that opinion is based on the inaccurate medical history claimant provided Dr. Cochran. 

Psychiatrist Bruce D. Gutnik, M.D., performed a comprehensive review of claimant's physical and psychiatric medical records.  (Ex. I, pp. 1-11)  He also evaluated claimant on March 22, 2004.  In the course of that evaluation, claimant indicated he had been a happy go lucky person prior to February 5, 2001.  Claimant denied having had episodes of depression before that date.  Dr. Gutnik noted that throughout the evaluation, claimant was angry, defensive, vague and had a self-serving memory.  Dr. Gutnik felt that claimant had major depressive disorder and not bipolar disorder.  The doctor opined that no evidence linked either claimant's psychiatric condition or his neurologic condition to his February 5, 2001 work incident.  The doctor further opined that claimant had no psychiatric or neurologic disability, limitation or restriction as a result of the February 5, 2001 work incident.  (Ex. I, pp. 13-31)

The physical and psychiatric medical evidence in this record was exhaustive.  This deputy commissioner has reviewed its comprehensively.  Like Dr. Gutnik, she is unable to find any psychiatric or neurologic disability of claimant that fairly can be related to either his February 5, 2001 or his February 16 or 17, 2001 work incidents. 

CONCLUSIONS OF LAW

The first issues considered as to both dates of injury are whether claimant has established that his work incidents rose to the level of producing actual injury that arose out of in the course of his employment and created actual disability causally related to that injury. 

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e)
The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A treating physician’s testimony is not entitled to greater weight as a matter of law than that of a physician who later examines claimant in anticipation of litigation.  Weight to be given testimony of physician is a fact issue the workers’ compensation commissioner decides in light of the record the parties develop.  In this regard, both parties may develop facts as to the physician’s employment in connection with litigation, if so; the physician’s examination at a later date and not when the injuries were fresh; the arrangement as to compensation, the extent and nature of the physician’s examination; the physician’s education, experience, training, and practice; and all other factors which bear upon the weight and value of the physician’s testimony.  Both parties may bring all this information to the attention of the fact finder as either supporting or weakening the physician’s testimony and opinion.  All factors go to the value of the physician’s testimony as a matter of fact not as a matter of law.  Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192 (Iowa 1985).

Claimant has established a work incident of February 5, 2001 that arose out of and in the course of his employment that produced a laceration to his head, which laceration did not need medical treatment, did not disable claimant from truck driving and did not produce any permanent disabling residuals or impairment. 

Claimant has not established that the work incident of February 5, 2001 produced claimed temporary and permanent disability. 

Claimant has established a work incident on or about February 16 or 17, 2001 that arose out of and in the course of his employment and that may have temporarily obscured his vision. 

Claimant has not established that the work incident of February 16 or 17, 2001 produced claimed permanent disability. 

Claimant has not established his need for evaluation of his left eye by Doctors Moran and Cole related to his work incident of February 16 or 17, 2001. 

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

Claimant has not established that he is entitled to payment of his costs with Doctors Moran and Cole as costs related to medical treatment for a work injury. 

As claimant is not prevailed on these threshold issues, other issues presented in both claims need not be decided. 

ORDER

THEREFORE, IT IS ORDERED:

AS TO FILE NO. 5005375:

That claimant take nothing from this proceeding. 

That claimant pay costs of this proceeding as the applicable rule and statutes provide. 

AS TO FILE NO. 5005374:

That claimant take nothing from this proceeding. 

That claimant pay costs of this proceeding as the applicable rule and statutes provide. 

Signed and filed this _____24th______ day of May, 2004.

____________________________






    HELENJEAN M. WALLESER





                     DEPUTY WORKERS’ 




                     COMPENSATION COMMISSIONER
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