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before the iowa workers' compensation commissioner

______________________________________________________________________



  :

RICHARD A. SCHWARTZ,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 5025555
CRYSTAL DISTRIBUTING,
  :

SERVICES, INC.,
  :



  :                 ALTERNATE MEDICAL


Employer,
  :



  :                    CARE DECISION

and

  :



  :

LIBERTY MUTUAL FIRE INSURANCE,
  :



  :


Insurance Carrier,
  : 
          Head Note No.:  2701

Defendants.
  : ______________________________________________________________________
STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The expedited procedure of rule 876 IAC 4.48, the "alternate medical care" rule, is invoked by the claimant. 

The alternate medical care claim came on for hearing on November 9, 2010.  The proceedings were digitally recorded, which constitutes the official record of this proceeding.  By order of the Iowa Workers’ Compensation Commissioner, this ruling is designated final agency action.

The record consists of claimant's exhibits 1 through 6, defendants exhibits A through D, and the testimony of the claimant _______. 

ISSUE

The issue presented for resolution is whether the claimant is entitled to alternate medical care consisting of authorization of an amputation procedure by Richard Naylor, D.O.O.D.  

FINDINGS OF FACT

On or about December 8, 2004, the claimant suffered an injury which arose out of and in the course of the claimant’s employment.  The injury involved a forklift running over claimant’s left foot and left leg.

Defendants admitted liability for the injury.  The claimant was provided treatment with Jeffrey Clark, M.D., in Waterloo, Iowa, where claimant resides.  Dr. Clark repaired the bones in the foot and leg.  Claimant was then sent to the Mayo Clinic in Rochester, Minnesota, for tendon repair. 
Claimant underwent physical therapy, nerve blocks, and injections.  All of this treatment was authorized and paid for by defendants. 

Defendants then sent claimant to an orthopedic surgeon, Richard Naylor, D.O., in Waterloo.  Dr. Naylor’s office is only one mile from claimant’s home.  Dr. Naylor eventually removed some of claimant’s tendons. 

Claimant stated that today he still experiences constant daily pain.  The pain was nine on a scale of ten on the day of injury.  He states the treatment he has received over the last six years has not really alleviated that pain very much.  If he does nothing, it is a five; if he walks or goes up steps, it is an eight.  He has to take pain medications daily.  
Exhibit 1is a report by Dr. Naylor, of Covenant Clinic, dated March 23, 2010.  Dr. Naylor notes that claimant was seen by Dr. Karimi, first name unknown, a vascular surgeon who recommended a below the knee amputation.  Claimant had also been seen by Dr. Raju, first name unknown, a psychiatrist, and cleared for the amputation from a psychological standpoint.  Dr. Naylor notes that Robert Federhofer, M.D., recommended a spinal stimulator might help, and Dr. Naylor recommends claimant try this for six weeks but if it does not help his pain, to proceed with the amputation. 
Exhibit 2 is a letter from Warren N. Verdeck, M.D., of Physician’s Clinic of Iowa, dated April 14, 2010, to the insurer in this case, also stating that claimant should try a spinal nerve stimulator to relieve his leg pain, but failing this, a below the knee amputation is recommended.  He notes it was explained to claimant his chronic pain may not be relieved by the amputation and he may not be able to wear a prosthesis due to his chronic pain. 
Exhibit 3 is a note by Dr. Naylor in which he again recommends a below the knee amputation, although he states claimant is still considering use of a nerve stimulator with Dr. Federhofer.  Dr. Naylor predicts the nerve stimulator will be unsuccessful and amputation will be necessary. 
Claimant had the nerve stimulator installed at Mayo Clinic by Marc Huntoon, M.D., on October 5, 2010.  Claimant testified the stimulator helped his pain, and in fact agreed several times it had reduced the level of pain 80 to 90 percent, but it did not eliminate the extreme pain he still felt in his foot when walking down stairs or stepping off a curb.  Claimant stated when the stimulator was on it felt like getting an electric shock and the feeling was more than a little uncomfortable.  At claimant’s request, the stimulator was removed October 11, 2010, six days after it was installed. 

Exhibit 4 is a facsimile transmission from Mayo Clinic, Rochester, Minnesota.  It notes claimant reported his foot and ankle pain had changed from a rating of 5-7/10 before the stimulator, to 3/10 in a sitting position after the stimulator.  The note quotes claimant as reporting 90 percent relief.  However, claimant stated when doing such things as stepping off a curb, the pain is as intense as before.  He does not describe the stimulation as beneficial.  He asked that the nerve stimulator trial be ended, and the stimulator was removed.  Claimant was noted to have complex regional pain syndrome, left lower extremity.
Exhibit 5 is a letter from claimant’s attorney to defendants’ attorney dated October 19, 2010, requesting to proceed with the amputation with Dr. Naylor.  The letter also requests authorization for an evaluation for a possible prosthesis.
Exhibit 6 consists of three emails.  

The bottom of page 1 of Exhibit 6, and continued on page 2, is an email from Samantha Glover, a representative of the insurer, dated October 21, 2010, to both attorneys in this case.  She summarizes a phone conversation with claimant’s attorney in which she informed him claimant had a November 3, 2010 appointment with Dr. Huntoon at the Mayo Clinic. She refers to Dr. Huntoon as claimant’s treating pain management doctor.  Claimant was also to be seen at the Mayo Clinic amputee clinic on the same date for an initial consultation. 

Ms. Glover also states she told claimant’s attorney she felt the scheduled appointment with Patricia Bischoff with Clark and Associates for a possible prosthesis was premature since claimant had not attended the Mayo Clinic amputee clinic. 

The bottom half of the exhibit contains an email from claimant’s attorney to Samantha Glover, a representative of Liberty Mutual Insurance, dated October 22, 2010, and sent at 10:17 a.m., stating claimant wished to end his treatment by Mayo Clinic, and authorization of Dr. Naylor instead.  Claimant based his request on both his trust and confidence in Dr. Naylor due to his service as the treating physician since the injury, and because Dr. Naylor was located in the city of claimant’s residence,  Waterloo, Iowa, rather than Rochester, Minnesota. 

The top half of Exhibit 6 is also an email dated October 22, 2010, from defendants’ attorney to claimant’s attorney, sent at 2:12 p.m., stating claimant has an appointment with Dr. Huntoon and the amputee clinic at Mayo Clinic on November 3, 2010.  Defendants state they require claimant to attend these appointments before making a decision whether to authorize a transfer of care back to Dr. Naylor. 
Defendants’ Exhibit A contains office notes from the Mayo Clinic dated October 6, 2010, through October 11, 2010. In addition to the report in claimant’s exhibit 1, other notes state claimant experienced 80-90 percent relief in his ability to walk, but claimant still has debilitating pain in his left ankle when flexed.  
Exhibit B is a letter from defendants’ attorney to Dr. Naylor dated November 4, 2010.  Dr. Naylor has signed off as agreeing with two statements, that claimant’s attendance at the Mayo Clinic amputee clinic would be educational and beneficial for claimant, and delaying the amputation until after claimant has been seen again by Dr. Huntoon and the amputee clinic would not have a negative impact on the success rate of the amputation. 
Exhibits C and D are an exchange of emails between defendants’ attorney and claimant’s attorney dated October 27, 2010. In those emails, claimant declines to attend the November 3, 2010 appointments with Dr. Huntoon and the amputee clinic and instead has filed this alternate medical care petition.  Defendants’ attorney in Exhibit D states “As indicated previously, if claimant goes to Mayo and Mayo recommends the amputation, Liberty Mutual will authorize the amputation with Dr. Naylor if claimant wants to change.”
REASONING AND CONCLUSIONS OF LAW

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening decision, October 16, 1975).

By challenging the employer’s choice of treatment – and seeking alternate care – claimant assumes the burden of proving the authorized care is unreasonable.  See Iowa Rule of Appellate Procedure 14(f)(5); Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Determining what care is reasonable under the statute is a question of fact.  Id.  The employer’s obligation turns on the question of reasonable necessity, not desirability.  Id.; Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983).  In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997), the court approvingly quoted Bowles v. Los Lunas Schools, 109 N.M. 100, 781 P.2d 1178 (App. 1989):

[T]he words “reasonable” and “adequate” appear to describe the same standard.

[The New Mexico rule] requires the employer to provide a certain standard of care and excuses the employer from any obligation to provide other services only if that standard is met.  We construe the terms "reasonable” and “adequate” as describing care that is both appropriate to the injury and sufficient to bring the worker to maximum recovery.

The commissioner is justified in ordering alternate care when employer-authorized care has not been effective and evidence shows that such care is “inferior or less extensive” than other available care requested by the employee.  Long; 528 N.W.2d at 124; Pirelli-Armstrong Tire Co.; 562 N.W.2d at 437.

Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with the medical judgment of its own treating physician.  Pote v. Mickow Corp., (Review-Reopening decision June 17, 1986).  

The claimant wants authorization for Dr. Naylor to perform the below the knee amputation he recommends.  He wants to “get back to work and get my life back”.  His main complaint is that there has been too much delay in his treatment already.  He was willing to try the stimulator even though he had already decided he wanted an amputation.  Now he sees defendants as delaying the amputation further. 
However, it must be pointed out claimant did not try the stimulator for very long, only a few days.  It is questionable whether he gave it a fair chance to work.  Or perhaps he rejected it as a treatment modality because it did not completely eliminate his pain as he hoped it would. 

The dispute is this:  Claimant had convinced himself an amputation is the only answer, and that it will relieve his pain.  He wants the amputation performed and as quickly as possible.  He was injured six years ago and wants closure on his treatment.  
However, it must be pointed out the recommendation for an amputation was not made until earlier this year.  It also must be noted that Dr. Naylor has stated claimant would benefit from visiting Dr. Huntoon and the amputation clinic, and the delay caused thereby would not harm his chances of success with the amputation. 

Defendants’ position is they wish to have claimant seen by Dr. Huntoon again and by the Mayo Clinic amputation clinic, to see if an amputation is appropriate and if there are any alternatives that should be tried first.  If Dr. Huntoon and the amputation clinic agree an amputation is appropriate, they will authorize the procedure and claimant can choose whether he wants Dr. Naylor or Dr. Huntoon to perform it.
It is of concern that claimant seems to be putting all his hope into the amputation as a cure for his pain.  He refers to having it done so the pain will “go away”.  However, Dr. Verdeck warned him the amputation may not provide the relief he expects.  

In addition, an amputation has been noted to be a procedure that obviously carries great finality with it.  Once done it cannot be undone.  It is therefore understandable that all medical alternatives for treatment should be considered first before resorting to such an extreme remedy.  

Claimant has no doubt given this question considerable thought, and he has probably not made his decision lightly.  He has endured six years of pain and is understandably frustrated with his situation, and seeks relief, perhaps at any cost.  He has been examined psychologically and has been cleared for the amputation, so there is no question he is mentally able to make this decision for himself. 

On the other hand, this is a workers’ compensation injury.  The law requires defendants to pay for claimant’s medical treatment.  As a tradeoff, the law also gives defendants the right to choose the care.  Although Dr. Naylor was claimant’s treating doctor for many years, defendants recently exercised their right to choose the care and designated the Mayo Clinic as the treating provider.  

Dr. Naylor has recommended an extreme, irreversible treatment for claimant’s chronic pain, amputation.  Defendants seek a second opinion by Dr. Huntoon and the amputation clinic at Mayo Clinic before authorizing such a drastic step.  This is a reasonable approach.

The only harm to claimant is first being seen by Dr. Huntoon and the amputation clinic is further delay, which he understandably does not want.  But the record shows the delay would be minimal, and Dr. Naylor confirms it would not be medically harmful.   Claimant has no objections to Dr. Huntoon, he merely objects to further delay. 

If Dr. Huntoon and the Mayo Clinic agree an amputation is appropriate, claimant will have what he wants and he is being given the choice of the doctor to perform the surgery.  If Dr. Huntoon and the amputation clinic do not agree an amputation is appropriate, this agency may well be presented with another alternate medical care petition to decide that question.  We do not know what the recommendation of the Mayo Clinic will be.  But the question presented at this point in time is not, “Is an amputation the appropriate medical care for claimant’s injury?”  Rather, the question presented in this petition is, should claimant be required to attend an appointment with Dr. Huntoon and the amputation clinic at the Mayo Clinic for a second opinion before the amputation by Dr. Naylor is authorized?  The answer is yes, such a second opinion and consultation is appropriate, given defendants’ right to choose and authorize the medical care, and especially given the finality of an amputation.
It is found that claimant has failed to carry his burden of proof to show the alternate care requested by claimant, which is authorization of Dr. Naylor to perform an amputation without claimant first undergoing a second opinion appointment and consultation with Dr. Huntoon and the Mayo Clinic amputation clinic.
Claimant also asserted the distance to Rochester, Minnesota, was inconvenient.  He states the distance is 120 miles one way, and it requires his girlfriend to take time off from work to take him there.  He has already been there about five times.  He does not want to go back one more time as defendants’ request. 

Defendants are not asking claimant to treat with the Mayo Clinic on an ongoing basis.  Rather, they are proposing travel for two further appointments on one day.  They are paying his mileage and one night’s hotel expenses.  It is found the distance is not an unreasonable burden on claimant. 
It is further found the treatment offered by defendant is reasonably suited to treat the injury without undue inconvenience to the claimant, and that the alternate care requested should be denied.  

No doubt claimant will be disappointed by this decision.  He is frustrated and at the “end of his rope” dealing with this pain for so long.  He sees amputation as the only relief, and he sees it as complete relief, even though that is anything but guaranteed.  Unfortunately and all too often, medical science cannot undo all the ill effects of an injury, and claimant should keep his expectations realistic.  Nevertheless, if Dr. Huntoon and the amputation clinic agree with Dr. Naylor that amputation is now appropriate, defendants should make every prompt effort to schedule the procedure. 

ORDER 

Therefore it is ordered:

The claimant's petition for alternate medical care is denied. 

Signed and filed this __10th __ day of November, 2010.
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