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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

MICHAEL J. CASTAGNET,
  :



  :


Claimant,
  :



  :

vs.

  :



  :            File Nos. 5003761; 5004453

NORTHWEST AIRLINES,
  :



  :                 A R B I T R A T I O N


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

LIBERTY MUTUAL INSURANCE,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NO:  1800, 1803, 2300,


Defendants.
  :                                     2301

______________________________________________________________________

STATEMENT OF THE CASE

These are proceedings in arbitration.  Claimant filed the two petitions on August 5, 2001.  In File No. 5004453, claimant alleged he sustained a work-related injury on August 13, 1999 to his right shoulder.  In File No. 5003761, claimant alleged he sustained a work-related injury on February 11, 2001 to his spine and to his right wrist.  Northwest Airlines and Liberty Mutual Insurance Company, defendants, filed their respective answers on August 12, 2002 and November 13, 2002.  First reports of injury were filed prior to the date of the hearing.

The parties indicated to the hearing administrator they would be ready to try the cases on or after March 1, 2003.  The cases were set for hearing on September 23, 2003 at the offices of Iowa Workforce Development.  The undersigned appointed Melissa A. Burns as the certified shorthand reporter.  She is the official custodian of the records and notes.

Claimant was the sole witness to testify.  The parties offered claimant’s exhibits 1 through 22 and defendants’ exhibits A through H prior to the testimony.  All exhibits were admitted as evidence in the cases.  The parties filed post-hearing briefs on October 7, 2003.

ISSUES

In File No. 5004453, the issues are:

1. Whether the Iowa Division of Workers’ Compensation has subject matter jurisdiction in this case;

2. Whether the work injury on August 13, 1999 caused a permanent disability;

3. The correct weekly benefit rate to use if weekly benefits were awarded; and

4. Whether claimant is entitled to medical benefits pursuant to section 85.27 of the Iowa Code.

In File No. 5003761, the parties stipulated:

1. The existence of an employer/employee relationship at the time of the injury;

2. Claimant sustained a work-related injury on February 11, 2001;

3. The injury is a cause of temporary disability; and

4. Prior to the hearing, claimant was paid 61.288 weeks of compensation at the rate of $544.80 per week.

In File No. 5003761, the issues are:

1. Whether the work-related injury claimant sustained in Des Moines, Iowa, on February 11, 2001, caused a permanent disability;

2. Whether claimant is entitled to healing period benefits for the period from February 11, 2001 through December 20, 2001, and from January 29, 2003 through August 14, 2003;

3. Whether claimant is entitled to permanent partial disability benefits, and if so, the commencement date for those permanent partial disability benefits;

4. What rate to use when calculating weekly benefits for claimant; and

5. Whether claimant is entitled to the payment of medical expenses for the work injury, as listed in Exhibits 15 and 16.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This deputy, after hearing the testimony, and after reading the evidence and the post-hearing briefs, makes the following findings of fact and conclusions of law:

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e)
With respect to File No. 5004453, claimant in his post-hearing brief wrote the following at page 2:

On 8-13-99, the claimant injured his left shoulder in the course and scope of his employment with Northwest.  The injury happened in Madison, Wisconsin, where the claimant was residing at the time.  As a result, the Iowa Workers Compensation Commissioner does not have jurisdiction over that injury claim.

In light of claimant’s admission, there is no evidence to support the conclusion this division has subject matter jurisdiction.  The undersigned is dismissing File No. 5004453 for lack of subject matter jurisdiction.  Claimant takes nothing in File No. 5004453.

The remainder of this decision will discuss the issues in File No. 5003761.  This particular case involves a slip and fall at the Des Moines International Airport where claimant was working at the time.  The injury is admitted.

Claimant is a 39-year-old married father of a five-year old.  Currently, he resides with his family near Madison, Wisconsin.  Claimant has a high school diploma.  Following high school, claimant attended the Junior College of Albany, New York, for approximately two years.  He studied business while he was in college.  Prior to obtaining any degree, claimant dropped his enrollment.  

Next, claimant attended the TWA Airlines Academy.  He trained to become a flight attendant.  He also received on-the-job training in the following areas:  customer service, dangerous goods, complaint-resolution, and ground security.  Northwest Airlines has also provided to claimant, on-the-job training related to the airline industry.

All of claimant’s previous employment has been related to the travel industry.  His former positions are detailed in his resume.  The resume is Exhibit D.  Claimant’s wages have gradually increased over the years.  He started in the industry at $10.00 per hour as a travel consultant.  At the time of his work injury, claimant was a customer service supervisor earning $21.02 per hour, plus excellent benefits and incentives for supervisors.  

Because of the work injury, claimant sustained injuries to his low back and right wrist.  On the day following the work injury, claimant sought medical treatment at the Dean Medical Center, S.C.  Susan N. Isensee, M.D., ordered physical therapy and anti‑inflammatory medication.  (Exhibit 1, page 2)  The physician restricted claimant from working.  The physical therapy commenced on February 14, 2001.  (Ex. 2, p. 9)

Thomas E. Wex, M.D., diagnosed claimant with “Muscular low back pain, possible sprain of the right sacroiliac joint.”  (Ex. 1, p. 3)  On February 23, 2001, claimant reported pain in his right wrist.  (Ex. 1, p. 5)  Claimant informed Dr. Wex he had fallen on his right wrist on February 11, 2000. [sic] (Ex. 1, p. 5)  There was no wrist fracture.  (Ex. 1, p. 6)  However, claimant later developed a ganglion cyst on the dorsum of the right wrist.  (Ex. 1, p. 7)  Richard W. Glad, M.D., an orthopedist, causally related the cyst to claimant’s fall on the ice.  (Ex. 6, pp. 72 and 76)  Eventually, Dr. Glad excised the ganglion cyst from claimant’s right wrist.  The surgery occurred on January 29, 2002.  (Ex. 6, p. 77)

On March 13, 2001, claimant underwent the standard MRI of the lumbar spine.  Jeffrey Block, M.D., interpreted the results as:

CONCLUSION:  Degenerative disc disease L4-5 and L5-S1 with degenerative changes in the facet joints bilaterally at L4-5.  There is no evidence of central spinal stenosis.  There is no evidence of a herniated disc.  Intervertebral foramina are widely patent.

(Ex. 4, p. 43)

Thomas T. Midthun, M.D., a physician at the Dean Medical Center, released claimant to return to work in Des Moines as of March 21, 2001.  (Ex. 3, p. 17)  Claimant was placed on light duty status for 90 days as provided by the collective bargaining agreement.  Unfortunately, a more senior supervisor bumped claimant out of his position as a supervisor in Des Moines.  Claimant was able to bump into light duty work in Minneapolis/St. Paul.  He continued working light duty until the 90-day light duty period expired.  At the end of the 90-day period, claimant was unable to return to work on full duty.  The airline company laid off claimant on August 16, 2001.  

On May 10, 2001, claimant underwent a functional capacity evaluation at the Dean Medical Center.  (Ex. 5, p. 45)  The test was a valid one.  The therapists who conducted the examination authored comments and recommendations.  (Ex. 5, p. 50)  Those therapists determined claimant’s abilities fell within the heavy category of work.  However, claimant was not capable of lifting 75 pounds on a frequent or continuous basis.  (Ex. 5, p. 50)

As of August 10, 2001, Richard G. Rilling, M.D., diagnosed claimant with “SI joint related pain.”  (Ex. 6, p. 68)  Dr. Rilling imposed work restrictions.  He also prescribed more physical therapy.  (Ex. 6, p. 68)  The physician restricted lifting of any type.  (Ex. 6, p. 69)  The treating orthopedist recommended aerobic exercises for 30 minutes each day.  (Ex. 6, p. 70)  Dr. Rilling restricted claimant from lifting, bending and twisting as of October 1, 2001.  (Ex. 6, p. 71)

On October 25, 2001, claimant underwent a second functional capacity evaluation.  (Ex. 5, p. 53)  The therapists determined claimant could tolerate work in the medium category as defined by the U. S. Department of Labor.  (Ex. 5, p. 53)  The therapists recommended a work hardening program.  (Ex. 5, p. 58)  

Claimant underwent a work hardening program at the Dean Work Well Center commencing on October 29, 2001.  The therapists discharged claimant on November 27, 2001.  At that time, they determined claimant could perform work in the “Medium-Heavy work tasks as defined in the Dictionary of Occupational Titles, U.S. Department of Labor.  (Ex. 5, p. 66)  Angie Holtski, OTR also issued the subsequent recommendations:

RECOMMENDATIONS:  According to the Northwest Airlines recommended exam standards the employee is to be able to safely and repetitively lift and transfer bags and boxes that average 24 pounds and can exceed 75 pounds.  Which is considered Heavy work activities.  The client currently is able to safely perform Medium-Heavy work activities.  Therefore, this therapist recommends that the client continue with an individualized home exercise program until the Northwest Airline standard is fully met.

(Ex. 5, p. 67)

Dr. Rilling opined claimant had reached maximum medical improvement as of November 19, 2001.  Dr. Rilling also injected claimant’s SI joint with cortisone on the same date.  (Ex. 6, p. 73)

Claimant was able to bid into a seasonal position in Vail, Colorado as a customer service supervisor.  He remained in that capacity until the assignment ended in April of 2002.  Defendant employer then laid off claimant once again.

Next, claimant bid into another temporary position as a customer service supervisor.  This time he worked at Jackson Hole, Wyoming.  Claimant testified he worked for two months and one day in Jackson Hole.  

Then claimant successfully bid into a permanent position as a customer service supervisor.  The position was located in Madison, Wisconsin.  Claimant was not required to assist in loading and unloading planes in Madison.  He worked a split shift and supervised six to eight flights per shift.  

Claimant began to experience back pain once again.  He sought medical treatment.  Cynthia M. Bender, M.D., commenced treatment of claimant.  She ordered physical therapy for a lumbar stabilization program.  (Ex. 3, p. 24)  Some restrictions were imposed.  As a result of the work restrictions, claimant was placed on medical leave effective January 30, 2003.  

On February 20, 2003, Dr. Bender imposed restrictions of reaching only 18 inches or less and working between knee and shoulder.  (Ex. 3, p. 28)

Because claimant desired to return to his position in Madison, Dr. Bender ordered work hardening once again.  A fluoroscopy was performed on March 5, 2003.  A second epidural steroid injection was administered on March 26, 2003.  A third epidural steroid injection was given on April 15, 2003.  

Claimant was fully compliant with the recommendations provided to him in his work hardening program.  The therapists determined claimant was eligible for work in the medium category.  (Ex. 3, p. 40)  Dr. Bender determined claimant reached maximum medical improvement as of August 14, 2003 and claimant had a one percent permanent impairment to his spine.  (Ex. 3, pp. 36 and 37)  Claimant eagerly awaited a return to work.

In anticipation of litigation, defendants sent claimant for an independent medical examination with Anoo Patel, M.D.  The one-time examination occurred on April 22, 2003.  Dr. Patel opined the work injury on February 11, 2001, did not cause the complaints claimant voiced to Dr. Patel during the independent medical examination.  Subsequent to the date of the work injury, Dr. Patel believed claimant only sustained a back strain with no signs of neurological impingement.  (Ex. A)  Dr. Patel opined claimant had made a full recovery as of May 10, 2001.  The evaluating physician relied on the Functional Capacity Evaluation that was conducted on the same date.  Dr. Patel did not treat claimant.

Due to his permanent work restrictions, claimant was medically disqualified from his position as a customer service supervisor in Madison, Wisconsin.  The disqualification was effective August 20, 2003.  Company officials determined there was no reasonable accommodation for claimant in that position.  (Ex. 21)  On two occasions, Peg Sommers, Accommodation Advisor, reviewed the company’s position with respect to accommodation.  The company remained adamant there was no reasonable accommodation available.  At the time of the hearing, claimant was still working with Peg Sommers to determine if there were any employment opportunities available to him in the class of customer service supervisors.  Claimant testified he is only senior to two supervisors.  He believes he has a zero percent chance of transferring into another collective bargaining unit position.  

As of the date of the hearing, claimant had not bid into any customer service agent position, a job he had previously held, because there would be a substantial loss to his earnings.  Claimant estimated there could be an actual wage loss of as much as 50 percent.  Claimant testified he wants to return to Northwest Airlines in some capacity.  He is actively seeking a position within the company.

Claimant had also filed a grievance with the assistance of his union representative.  Claimant sought a means to retain his former position.  However, no violation of the union contract was found at the first step hearing.  (Ex. 21)  Claimant intends to pursue his grievance to at least the next step.

At his hearing, claimant testified, his position had been filled by another employee of Northwest Airlines just two days prior.  Claimant attempted to bid on his old supervisory position in Madison, but was informed he did not meet the physical requirements of the job.  Claimant also applied for a position in Omaha.  Again, he was informed he did not meet the physical requirements.  Claimant admitted there have been many layoffs in the travel industry.  

Claimant testified he is not currently working.  He would like to return to college and obtain a bachelor’s of arts degree.  Claimant believes he can obtain his degree within two to three years.  He dreams of becoming a minister.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Claimant has met his requisite burden of proof with respect to causation.  Dr. Bender established causation for the spinal condition.  This deputy heavily relied on the opinions of Dr. Bender and Dr. Glad.  Dr. Glad opined the ganglion cyst was related to claimant’s fall.  Defendants are liable for the medical expenditures to treat the spine and also for the medical expenditures, including excision, to treat the right wrist.   

The aforementioned physicians had examined claimant on numerous occasions.  Claimant had been treating with physicians at the Dean Medical Center since the day after the work injury.  Both Dr. Bender and Dr. Glad had numerous opportunities to examine claimant, review his clinical records, and discuss claimant’s condition with their patient and their colleagues.  Their opinions are deemed to be credible ones.

On the other hand, Dr. Patel only examined claimant on one occasion.  The one‑time examination occurred more than two years after claimant slipped on the ice.  Dr. Patel did not treat claimant over a course of years.  He did not develop the doctor/patient relationship claimant had previously developed with the medical practitioners at the Dean Medical Center.  The opinion of Dr. Patel is not accorded the same weight that the opinions and notes of the physicians at the Dean Medical Center are given.  The treating doctors had numerous contacts with claimant.  They are intimately familiar with claimant’s condition.

No medical provider determined the right wrist condition resulted in a permanent impairment.  Defendants are not liable for any permanency benefits as a result of the right wrist condition.  The right wrist condition was merely temporary.

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial disability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.
Dr. Bender opined claimant had a one percent permanent impairment to his spine as a result of claimant’s fall on the ice.  The rating is very minimal.  The physician determined claimant’s work injury aggravated claimant’s preexisting condition of degenerative disc disease.  The impairment is to the body as a whole.  Dr. Bender also imposed permanent work restrictions, which precluded claimant from returning to his former position.  For the same reasons as stated above, the undersigned accords more weight to the opinions of Dr. Bender and the other physicians at the Dean Medical Center, than to the opinions of Dr. Patel, who only examined claimant on one occasion.

Since the injury to the spine is an injury to the body as a whole, it is appropriate to determine whether claimant has sustained an industrial disability.  While the functional impairment rating was assessed at only one percent, the multiple functional capacity evaluations demonstrated claimant could perform duties that were in the medium category of work.  Claimant was precluded from working in the heavy category for labor.  Company representatives informed claimant he was medically disqualified from continuing in the position he held In Madison, Wisconsin, as a customer service supervisor, because he could not perform all of the physical functions of the job.  Principally, repetitive lifting and the occasional lift greater than 75 pounds were out lawed.  (Ex. 17)  The physical restrictions were imposed because of claimant’s work injury.

Since the company had medically disqualified claimant from working as a customer service supervisor, it is clear claimant has sustained an industrial disability that exceeds the very low impairment rating he received from his own doctor.  This very large corporate employer is unable to accommodate claimant in his former position.  Claimant was earning $21.02 per hour.  He had excellent benefits and incentives.  At best, claimant will earn $11.00 to $12.00 per hour if he accepts a position as a customer service agent.  There are positions available to claimant in the medium category of work.  Because of economic conditions, the jobs may not be plentiful.  The travel industry is greatly impacted by poor economic conditions.  Claimant’s options may involve relocation.  He is however, accustomed to relocation in his line of work.  Many promotions at Northwest Airlines are contingent on relocation.  

In the alternative, claimant may need to return to college.  Retraining is a viable option.  Claimant has the intellectual capacity to earn a bachelors’ degree.  He wants to enter the ministry.  He presents himself well.  He is likeable.  He has the interpersonal skills necessary to succeed and to fulfill his dreams.  

In light of the foregoing, it is the determination of the undersigned claimant has sustained a permanent partial disability in the amount of 30 percent.  Claimant is entitled to 150 weeks of permanent partial disability benefits.  Said benefits shall commence from August 15, 2003.  

The next issue to address involves healing period benefits in File No. 5003761.  

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, 312 N.W.2d 60 (Iowa Ct. App. 1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

In the present case, claimant has had intermittent periods of healing.  The first healing period commenced on the date of the work injury, and ended on November 19, 2001 when Dr. Rilling determined claimant had reached maximum medical improvement.  This is a period of 40.286 weeks of healing period benefits.  Claimant is entitled to healing period benefits for this period.  Claimant is not entitled to healing period benefits from November 20, 2001 through December 20, 2001. 

Claimant next requests healing period benefits for the period commencing January 29, 2003 and running through August 14, 2003.  This is a period of 28.286 weeks of healing period benefits.  It is not entirely clear whether claimant received any workers’ compensation or disability income during this period.  Claimant testified he was off work late on January 29, 2003.  Claimant also testified he had previously used 90 days of light duty work.  Under his collective bargaining agreement, he had no more light duty available to him.  Claimant testified he did not work during the time period requested.

Claimant saw Dr. Bender on January 30, 2003 for his low back pain.  Dr. Bender placed claimant on work restrictions and instituted conservative treatment again.  Claimant could lift up to 20 pounds only.  (Ex. 3, p. 27)  Claimant engaged in an intensive work hardening program.  He had a series of three injections.  He increased his flexibility.  The therapists indicated claimant did well in their program.  (Ex. 3, p. 40)  Dr. Bender determined claimant reached maximum medical improvement only after the work hardening program ceased.  Claimant reached maximum medical improvement effective August 14, 2003.  It is apparent to the undersigned, claimant improved with the treatment that Dr. Bender ordered.  Defendants are liable for healing period benefits from January 29, 2003 through August 14, 2003.   

Claimant and defendants disagree as to the weekly benefits rate.  Claimant maintains his gross wages were $1,044.53 per week, with a weekly benefit rate of $636.97 per week.  Defendants maintain claimant earned $881.00 per week, and his weekly benefit rate was $544.86 per week.  

It is the determination of the undersigned the correct weekly benefit rate is $636.97 per week.  The proper rate calculation is found in Exhibit 14, page 114.  The page is duplicated below:

time period




AWW
01/13/001-01/26/01




Vaction

12/30/00-01/12/01




Sick

12/16/00-12/29/00




 2013.19

12/02/00-12/15/00




 2374.19

11/18/00-12/01/00




 1668.87

11/04/00-11/17/00




 2589.10

10/21/00-11/03/00




 2095.72

10/07/00-10/20/00




 1719.35

09/23/00-09/30/00




 1118.45
TOTAL




13578.87

13578.87 / 13 = 1044.53  AWW

Married

three exemptions

July 1, 2000-June 30, 2001 rate book

comp rate

$636.97

  636.97

- 544.80         rate paid by Liberty Mutual

    92.17

Defendants improperly included non-representative short weeks in the rate calculation.  Weeks containing vacation and sick pay should be excluded as short weeks.  The claimant correctly calculated his weekly benefit rate.

Claimant is to be compensated at the weekly benefit rate of $636.97 per week.  Claimant is also entitled to the underpayment for all weeks previously paid.  He is entitled to the rate of $92.17 per week.  Claimant is entitled to interest on the underpayment.  Claimant has not requested penalty benefits.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

Claimant is requesting medical benefits as detailed in Exhibits 15 and 16.  Most of the unpaid benefits are for treatment of the ganglion cyst on the right wrist.  Since the ganglion cyst is causally related to claimant’s fall, defendants are liable for those costs.  The total is $1,178.36.  

ORDER

THEREFORE, IT IS ORDERED:

In File No. 5004453

The case is dismissed for lack of subject matter jurisdiction and claimant takes nothing from this file.

Each party shall pay his/their own costs.

In File No. 5003761

Defendants shall pay unto claimant one hundred fifty (150) weeks of permanent partial disability benefits at the corrected weekly benefit rate of six hundred thirty-six and 97/100 dollars ($636.97) per week and commencing from August 15, 2003.

Defendants shall pay unto claimant healing period benefits for the period from February 11, 2001 through November 19, 2001, and from January 29, 2003 through August 14, 2003, and said benefits shall be paid at the corrected weekly benefit rate of six hundred thirty-six and 97/100 dollars ($636.97) per week, and interest on any underpayment shall be paid to claimant.

Accrued benefits shall be paid in a lump sum together with interest at the rate allowed by law.

Defendants shall pay medical expenses in the amount of one thousand one hundred sevety-eight and 36/100 dollars ($1,178.36) and as detailed in Exhibits 15 and 16.

Defendants shall take credit for all weekly benefits previously paid, including any sick pay/disability benefits paid under Iowa Code section 85.38(2).

Costs, as allowed by law, are assessed to defendants.

Defendants shall file all reports as required by this division.

Signed and filed this ____16th____ day of December, 2003.

   ________________________






        MICHELLE A. MCGOVERN
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