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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

BRUCE M. NELSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                    File No. 5039313

FITZPATRICK AUTO CENTER, INC.,
  :



  :                 A R B I T R A T I O N


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

MID-CENTURY INSURANCE CO.,
  :   Head Note Nos.: 1802, 1803, 1700, 



  :                     2500, 3000, 3002, 4000, 

Insurance Carrier,
  :                     4000.1,4000.2

Defendants.
  :

___________________________________________________________________

STATEMENT OF THE CASE


Bruce Nelson, claimant, filed a petition in arbitration seeking workers’ compensation benefits against Fitzpatrick Auto Center, Inc., employer, and Mid-Century Insurance, insurance carrier, both as defendants, arising out of work injuries which occurred on June 23, 2010.  The case was heard on January 8, 2013, in Sioux City, Iowa, and considered fully submitted on January 29, 2013, upon the simultaneous filing of briefs.


The evidence in this case consists of the testimony of claimant as well as Robert Baschke; claimant’s exhibits 1 through 25; and defendants’ exhibits A through K.

ISSUES


The proper commencement date for permanency benefits;


The extent of claimant’s industrial disability;


The rate of compensation;


Entitlement to medical expenses and future medical care; 

Whether defendants are entitled to credit; and

Whether claimant is entitled to penalty benefits under Iowa Code section 86.13 and, if so, how much.

STIPULATIONS


The stipulations of the hearing report are adopted herein.  The parties agree the claimant sustained an injury on June 23, 2010, arising out of and in the course of employment.


The defendants have paid 27 weeks of compensation at the rate of $285.59 per week prior to hearing.


The parties agree that the claimant was single at the time of his injury but dispute the amount of gross earnings and the number of exemptions.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Claimant was a 50 year old man at the time of hearing.  He completed the eighth grade and then moved to Nebraska where he attended high school.  He took post-secondary training at the Job Corps in Nebraska and obtained two credits before leaving school.  


Claimant was not married at the time of his injury but did have a minor child who was living with his sister.  He was paying child support during that time to his sister because the mother voluntarily gave up her parental rights.  


After school, claimant began working for his father on a 700 acre farm.  He left the farm to enter the Army where he served in the infantry.  He was discharged honorably and went to work at a seed company; a feed lot; a night auditor at a hotel; and a retail store where he sold automobile parts.  


Claimant has been treated for methamphetamines and has served time in prison.  After prison, claimant worked for a landscaping company; a meat processing plant to create bone meal; cleaned minks during season; worked at a packing plant; and in agricultural processing.  


Many of the claimant’s past positions required lifting.  


Claimant currently works at his father’s apple orchard working approximately 20 to 25 hours a week.  He also helps his brother-in-law with the corn crops.


Claimant underwent carpal tunnel release in 1994 for the right and 1995 for the left.  In 1998, claimant reported right shoulder and back pain continuing down into his lumbar region.  (Exhibit E, page 1)  He also sustained work-related injuries to his right rotator cuff and neck in 2002 which led to a 10 percent right upper extremity impairment rating and a 5 percent whole person impairment for the neck.  (Ex. C, p. 16) 


June 23, 2010, he reached in to yank something off a vehicle.  He felt a sharp pain in his back.  He did not receive immediate medical treatment but brought it to his supervisor’s attention.

Claimant first sought treatment from Gregory A. Kueny, D.C.  (Ex. 1, p. 1)  He reported severe low back pain and back pain radiating into the hamstring of the right leg.  Claimant was treated and released by Dr. Kueny who noted that there was “no permanent impairment anticipated.”  (Ex. 1, p. 7)  Dr. Kueny recommended claimant avoid repetitive bending and twisting, no lifting over 25 pounds, and no overhead work.  (Ex. 1, p. 7)


On June 26, 2010, claimant was seen at United Community Health Center for back pain which has gotten progressively worse.  (Ex. 2, p. 1)  The medical notes indicate that claimant twisted his back at work and the pain worsened upon bending forward or backward.  (Ex. 2, p. 1)  The diagnosis was made the claimant sustained acute lumbar strain based upon history and reduced range of motion.  He was given medication and advised to exercise.  (Ex. 2, p. 2)


Claimant was then seen at Northwest Iowa Bone, Joint, and Sports Surgeons, PC, by William O. Shaffer, M.D., who was concerned the claimant was suffering from an L5 radiculopathy.  Dr. Schaffer ordered an MRI.  (Ex. 3, p. 2)  The MRI showed a small left L4/5 disc herniation but was otherwise normal.  Dr. Shaffer prescribed a Medrol dose pack which was helpful but the pain returned when the prescription was complete.  (Ex. 3, p. 5)  Dr. Shaffer then moved on to Epidural steroid injections the claimant reported increased pain after the injection.  (Ex. 3, p. 6)  Because the claimant’s ongoing and increasing back pain, Dr. Shaffer ordered another MRI which revealed only mild stenosis at L4/5.  (Ex. 3, p. 9)  Dr. Shaffer then ordered an EMG to see if there is any nerve root injury.  The EMG showed mild chronic S1 radiculopathy.  (Ex. 3, p. 10; Ex. 6, p. 1)  Dr. Shaffer applied an S1 nerve block which was not helpful.  (Ex. 3, p. 11; Ex. 7, p. 1)


Claimant was taken off work by Dr. Shaffer on October 6, 2010.  (Ex. 3, p. 16)


Dr. Shaffer referred claimant to CNOS where he was seen by Michael McHenry, M.D.  (Ex. 6, p. 7)  On examination claimant’s range of motion in the lumbar spine was limited, especially in flexion, extension, and lateral bending.  The pain was greater on the right than the left.  Straight leg test caused pain bilaterally.  (Ex. 6, p. 7)  Dr. McHenry diagnosed claimant as suffering from Limbaugh though and recommended the claimant have a functional capacity evaluation.  Dr. McHenry had no other treatment modalities to offer other than a home exercise program.  (Ex. 6, p. 7)  


An FCE was conducted on February 24, 2011, by John Kruzich, MS, OTR/L.  (Ex. 9, p. 1)  Mr. Kruzich labeled claimant’s performance as highly consistent and valid.  Based on the testing, Mr. Kruzich recommended the following limitations:

Waist to Floor Lifting:  0-30 lbs. frequently; 31-55 lbs. occasionally; 56-65 lbs. rarely.

Waist to Floor Lifting:  0-20 lbs. frequently; 21-40 lbs. occasionally; 41-50 lbs. rarely.

Front Carry:  not to complete carrying on a frequent basis secondary to limitations with walking: 50 lbs. occasionally; 51-60 lbs. rarely.
Forward Bending:  To be completed on an occasional basis.

Crouching:  To be completed on an occasional basis.

Kneeling:  To be completed on an occasional basis.

Walking:  To be completed on an occasional basis.
(Ex. 9, p. 2-3)  These work restrictions placed on claimant in the medium to light heavy work category.  (Ex. 9, p. 4)


Dr. McHenry adopted this as valid and opined the claimant could work eight hours a day for five days a week and assessed five percent impairment.  (Ex. 6, p. 9)


On May 17, 2011, Dr. Shaffer deemed claimant to be at MMI.


We have not been able to discover a structural issue for Bruce.  He was seen by CNOS and they basically have come to the same conclusion.  I believe he is at maximum medical improvement and I have nothing further to offer him in terms of spinal care.
(Ex. 3, p. 12)  Claimant was then referred to Dr. Wilson Asfora for a neurological consult.  


On April 26, 2011, claimant was seen at St. Anthony Regional Hospital for pain management.  (Ex. 10, p. 1)  Dave Pederson, CRNA, recommended the claimant be referred to a neurosurgical provider and also recommended the claimant receive prescriptions from only one doctor to avoid confusion.  (Ex. 10, p. 2)


On July 21, 2011, claimant returned to United Community Health Center where he was seen by Michael Dehner, M.D., with complaints of right lower back pain radiating into the legs while walking that comes on intermittently.  (Ex. 2, p. 4)  Bilateral straight leg tests were positive and pain was elicited by motion.  The iliolumbar region was tender upon palpation and claimant exhibited spasms of the paraspinal muscles bilaterally.  (Ex. 2, p. 5)  


He returned to UCHC on November 16, 2011, with continuing complaints of lower back pain radiating into the legs when walking, greater on the right than the left.  (Ex. 2, p. 6)  Again he had straight leg positive test on the right as well as pain elicited on motion, tenderness on palpation and muscle spasms upon movement.  (Ex. 2, p. 6)  He was advised to undertake a regular exercise program, lose weight, and eat healthier.  (Ex. 2, p. 8)


Dr. Dehner continued to prescribe medication for claimant’s chronic low back pain throughout 2011 and into 2012.  Claimant’s last recorded visit with Dr. Dehner was on August 10, 2012, for a refill of his clonazepam and Lyrica.  (Ex. 2, p. 18)  His symptoms at that visit were largely unchanged from the previous year and medications were continued.


Claimant underwent an independent medical evaluation with John Kuhnlein, M.D. on May 9, 2012.  (Ex. 11)  Claimant described to Dr. Kuhnlein constant burning knot of sensation in the right paralumbar musculature that radiates into the right buttock and down into the leg and foot.  (Ex. 11, p. 23)  Claimant was able to move around the room with a normal gait, toe walk without problems, heel walk with some pulling sensation in the back.  And squatting he complained of some back pain radiating to the right leg.  He was tender to light touch.  Lumbar flexion and extension was limited with less cited bending more painful than the right.  (Ex. 11, p. 26)  Dr. Kuhnlein wrote “there was rather marked cogwheeling noted with motor strength testing.”  Dr. Kuhnlein noticed other discrepancies:

Sensory examination to pinprick evaluation was nonphysiologic, and nonradicular.  He described sensory deficits across multiple dermatomes, but not within the same dermatome throughout the leg.  He had more “sensory loss” above the knee than below the knee.  Vibratory sensation was patchy in a similar distribution.  Light touch was equivocal.  Within the three modalities, the sensory findings were not consistent.
(Ex. 11, p. 27)  Dr. Kuhnlein concluded that claimant sustained a musculoskeletal lumbar strain on or about June 23, 2010, but no ongoing radiculopathy.  Dr. Kuhnlein would place claimant at maximum medical improvement on February 28, 2011, because no treatment after that date produced any significant benefit.  Based upon the examination, history, review of the medical records, Dr. Kuhnlein assigned seven percent whole person impairment.  (Ex. 11, p. 28)  Dr. Kuhnlein also did not believe claimant needed additional testing or surgical treatment but rather claimant should exercise, lose weight and pursue conservative treatment measures.  (Ex. 11, p. 29)  


After the functional capacity evaluation claimant has not returned to work.  He was taken off of work for violating his restrictions.  After the functional capacity evaluation he felt like he could not return to the same job under the restrictions recommended by the functional capacity evaluator and thus resigned.


Rick Ostrander produced a vocational evaluation at the request of the claimant.  (Ex. 15)  Measuring claimant’s work disability and level of education against other males in similar circumstances, Mr. Ostrander opined that claimant’s loss of earnings would be about 12 percent and that his work life expectancy would be 37 to 39 percent shorter than a non-injured individual with similar levels of education.  Based on these figures, Mr. Ostrander places claimant’s loss of access to the labor market at approximately 40 percent.  (Ex. 15, p. 10) 


The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).


The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e).


The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.


The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).


The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).


The first issue is the commencement date of permanent partial disability benefits.  Claimant asserts the healing period ended on February 29, 2011, the date that Dr. Kuhnlein placed claimant at maximum medical improvement.  The defendants assert the correct MMI date is February 15, 2011.


Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.


Dr. Kuhnlein set the date of February 28, 2011, because in his opinion any treatment after that date provided no additional benefit.  February 15, 2011, is the date on which Dr. McHenry place claimant at MMI.  The only medical provider that claimant saw between February 15, 2011 and February 28, 2011 was the functional capacity evaluator.  Claimant saw the functional capacity evaluator for the purposes of determining what type of work restrictions should be imposed but no treatment was provided.  Therefore, healing was complete and the extent of permanent disability could be determined after February 15, 2011.


Dr. Kuhnlein’s reasoning is correct; however, given that no treatment followed the February 15, 2011 visit prior to February 28, 2011, the earlier date is the appropriate date to commence payment of permanent partial disability.  Further the modalities that Dr. Kublai recommended such as losing weight, eating better, and exercise were the same modalities recommended by Dr. McHenry as early as February 2, 2011.  Dr. McHenry wrote:

I do not believe further injections, physical therapy other than a home exercise program would be appropriate, and I don’t believe he is a surgical candidate.  We will see the patient back on an as-needed basis.

(Ex. 6, p. 7)  

Dr. Kuhnlein wrote:
I do not think that further physical therapy is of any benefit.  He needs to exercise on his own.  He needs to lose weight.  He needs to work on his core strength.  He needs to exercise more than he is now.  I do not think that formal physical therapy would achieve those ends.  I do not think that he needs a pain clinic referral.  I think that he needs to pursue the conservative treatment measures as outlined above.  
(Ex. 11, p. 29)  


Claimant also asserts nonpayment of temporary benefits from October 6, 2010, to October 12, 2010.  Claimant was placed off work by Dr. Shaffer, an authorized treating physician on October 6, 2010, but no payment was made until October 12, 2010.  (Ex. I, p. 41) Based on the payment exhibit and the medical records, the substantial evidence supports a finding that claimant is entitled to additional healing period benefits from October 6, 2010, up to October 11, 2010.  


We now turn our attention to the extent of the claimant’s disability.


Because claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."


Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).


Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.


Claimant’s own expert witness, Dr. Kuhnlein, determined the claimant had sustained a musculoskeletal injury only.  This is consistent with the diagnoses of the other medical providers from the chiropractor seen in June 2010 to his last medical provider, Dr. McHenry, in February 2011.  The results of the two MRIs were essentially normal and the EMG showed only mild radiculopathy which Dr. Kuhnlein did not believe existed at the time of his examination in 2012.


Dr. Kuhnlein also found inconsistencies in the pain reports of the claimant as well as the history given as compared to the pain diagram.  The functional capacity evaluation which was deemed valid places claimant in the medium to light heavy duty work category working five days a week eight hours a day.


During 2011, claimant was working a light duty position for the employer and according to his work restrictions, should have been able to continue in that position indefinitely.  It was the claimant who determined that he was no longer able to continue employment with the defendant and resigned in March 2011.


Mr. Ostrander, the vocational expert, identify claimant as having the qualifications and experience necessary for positions such as retail salesperson, bookkeeping, accounting and auditing clerks, farmworkers, structure laborers, tire repairs, sawing machine tool setters and set up operators, production worker, service station attendant, industrial truck and tractor operator, freight stock in material handler, and package and packagers.  (Ex. 15, p. 8)  There were approximately 37 occupational classifications the claimant could perform given his physical limitations identified in the functional capacity evaluation.  (Ex. 15, p. 10)  Prior to his injury, Mr. Ostrander estimated claimant would be capable of 51 occupational classifications.


Claimant has done nothing to look for new jobs.  He seems content to work part-time at his father’s apple orchard, receive income on leased land, and assist his brother-in-law from time to time with corn crops.  Claimant has also engaged in tractor restoration, received a significant inheritance, and has approximately $30,000 in gambling winnings in the prior year.


Claimant has a GED, no learning disabilities, a varied work history, earning primarily $8-$12 per hour.  (Ex. 19, pp. 4-5)  Mr. Ostrander did not take into account claimant’s past earning history when assessing claimants reduction in his access to the labor market.


He has maintained his hobbies such as fishing and golfing, albeit fewer times a week.  He maintains his property including mowing the grass, trimming trees, tending to animals, maintain buildings, and doing light construction work.  He has eliminated some hobbies like camping and dancing and riding a motorcycle.  He no longer plants trees or shovels snow.  


Balancing all the preceding, it is determined that the evidence supports a finding that claimant has sustained 25 percent industrial loss.


The next question is the correct rate of compensation.  


Under section 85.36(7), the gross weekly earnings of an employee who has worked for the employer for less than the full 13 calendar weeks immediately preceding the injury are determined by looking at the earnings of other similarly situated employees employed over that full period.


Claimant has the burden of proving his customary, representative wages.  D & C Exp., Inc. v. Sperry, 450 N.W.2d 842 (Iowa 1990).  In Vitzhum v. KLM Acquisition Corporation, File No. 5033480 (App., August 12, 2012), Deputy Walshire wrote the following:


In calculating gross weekly earrings over the previous 13 weeks, weeks should be excluded from the calculations which are not representative of hours typically or customarily worked during a typical or customary full week of work, not whether a particular absence from work was anticipated.  Jacobson Trans. Co. v Harris, No. 08-0065, 2/12/10.  Griffin Pipe Products Co. v. Guarino, 663 N.W.2d 862 (Iowa 2003).

Weeks with days in which claimant was off work for vacation, holiday or sick days are to be rejected as unrepresentative weeks in calculating rate, even when the employer compensated claimant for eight hours of work on those days if unrepresentative such as when the paid days off resulted in fewer hours than claimant would have normally worked.  This approach does not operate unfairly to employers, as the reverse would also be true: if the record showed claimant normally worked less than eight hours per day or forty hours per week, and was paid for eight-hour vacation, holiday or sick days, those weeks would also be rejected as unrepresentative.  Tino D'Iapico v. H & W Motor Express, File No. 1058723 (App Dec. February 25, 1999)


Therefore, the hearing deputy’s rate computations which included earnings during short hour weeks claimant took vacation pay and took unpaid personal days off is not consistent with the above case law.  Also, the hearing deputy improperly included premium overtime pay in the computations which is to be excluded pursuant to Iowa Code section 85.36(6).  By agency rule, overtime hours are to be included, but only at the regular hourly rate of pay. (876 IAC 8.2) 

(Vitzhum, p. 4)

Claimant argues for an average weekly wage of $471.31.  (See Ex. 19, pp. 14-15).  Defendants’ rate calculation calls for an AWW of $439.04.  (See Ex. K, p. 45).


Claimant’s calculation includes commissions and excludes weeks in which claimant took a sick day.  Claimant’s calculation also includes vacation and holiday hours.  Defendants argue that the inclusion of vacation and holiday hours improperly  inflates claimant’s average weekly wage.


The claimant’s average weekly hours were under 40 per week.  Adding in vacation, sick, and holiday hours pushed claimant’s weekly hours worked above 40.  There was only one work week in the preceding thirteen that claimant worked 40 hours and that was the week of May 20, 2010.  (Ex. 19, p. 15)  Claimant excluded week of April 7, 2010, designating it as “short” because the claimant worked 34.60 hours.  However, without the additional sick or vacation hours included in the work week total, claimant’s average hours worked were often under 34.60 hours.  The substantial evidence supports a finding that claimant’s average weekly rate was $439.04.


The next dispute is over the number of exemptions.  The claimant asserted he was responsible for one minor child by way of child support payments.  


According to Iowa Code section 85.42(2), a child is a dependent when that child is “actually dependent for support”.  Moffett v. Collision Center, Inc., No. 6-156/05-0699 (Iowa Ct. App. filed May10, 2006).  However, the agency has long held that actual exemptions claimed on the income tax return controls.  See Webber v. West Side Transport, File No. 1278549 (App. December 20, 2002).  The number of exemptions to be used when determining the rate of compensation is controlled by Iowa Code section 85.61(6)(a & b) because payroll taxes are used to determine spendable weekly earnings as that term is defined in section 85.61(9).  Spendable weekly earnings are applied in Iowa Code section 85.36 to determine the rate of compensation.  The number of exemptions to be used is the maximum the employee is entitled to claim for income tax purposes on the date of injury.  A claimant is typically limited to those exemptions claimed on his tax returns.  DeRaad v. Fred’s Plumbing & Heating, File No. 1134532 (App. January 16, 2002).


Claimant testified to paying child support for his minor child and while his tax returns do not reflect this, there was evidence of a child support withholding in 2010.  (Ex. 25)  Defendants argue that even though claimant may have been responsible for support payments that is insufficient to show that claimant was eligible to claim the minor child as an exemption.  Defendants point to the Iowa family law that says the general rule is that the custodial parent takes the exemption.  


A noncustodial parent is treated as the parent who gave more than half the child's support if:  (1) The custodial parent signs a statement agreeing not to claim the child's exemption, and the noncustodial parent attaches this statement to his or her return, or (2) A decree or written agreement made before 1985 provides that the noncustodial parent can take the exemption and he or she gave at least $600 for the child's support during the year.  (See IRS Publication 504)  In the instant case, claimant testified that the mother terminated her rights and the minor child lived with his sister.  No written decree or agreement was in evidence indicating that the claimant claim the dependent.   


Based on the evidence in the record, claimant failed to prove he was entitled to two exemptions.  Claimant’s weekly benefit rate is determined to be $286.66.


Claimant seeks reimbursement and/or payment of medical bills itemized in Exhibit 16.  Claimant asserts that defendants abandoned care and therefore was required to seek out care on his own.  


On February 15, 2011, Dr. McHenry placed claimant at MMI and declared that there was no further treatment that could be provided.  Dr. McHenry left CNOS shortly after.  


On March 1, 2011, claimant’s attorney wrote to defendants requesting the identification of a new authorized treating physician given that Dr. McHenry was no longer available.  No response was provided and claimant then sought out medical care at St. Anthony Regional Hospital and United Community Health Center.  


Iowa Code section 85.27(4) provides, in relevant part:


For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.


On May 3, 2011, claimant was directed to return to Dr. Shaffer for medical care.  Dr. Shaffer recommended that there were no recommendations for further care.  (Ex. 3, p. 12)  Claimant then returned to United Community Health Center without authorization.  


There is not substantial evidence to support a finding that defendants abandoned care.  Dr. McHenry released claimant to work full duty with some restrictions and indicated no further care was necessary.  A few months later, at the claimant’s request, Dr. Shaffer was authorized to review claimant’s condition. Dr. Shaffer then concluded claimant did not need additional care.


Claimant sought treatment on his own.  This is a classic scenario 2 circumstance envisioned by the court in Bell Bros. Heating v. Gwinn, 779 N.W.2d 193 (Iowa 2010).


While it may, in some circumstances, be unreasonable for an employee to seek unauthorized medical care, we recognize that legitimate differences of opinion over the diagnosis and treatment of an injury can arise between an employer and employee, as well as between medical doctors. See 5 Larson § 94.02[5], at 94-19.  Moreover, these differences of opinion may support two or more reasonable courses of action that only the benefit of hindsight can best resolve.  See id. at 94-19 to 94-20 (citing cases that impose liability on employers for unauthorized medical care that proved more successful than treatment by employer's physician). Yet, the reasonableness of unauthorized treatment can normally only be fully evaluated in light of the effectiveness of the treatment. Linn Care Ctr. v. Cannon, 74 Or.App. 707, 704 P.2d 539, 540 (1985). Additionally, the statute only requires the employer to furnish reasonable medical care. See Iowa Code § 85.27(4) (referring to "reasonable" medical care and services); Long v. Roberts Dairy Co., 528 N.W.2d 122, 123 (Iowa 1995) (recognizing employee must show employer's choice of treatment was unreasonable to establish claim for alternative care). Thus, without the opportunity to make a later claim for unauthorized alternative care at a contested-case hearing, an employee with a reasonable dispute over the choice of care would either be forced to accept the employer-provided care and be deprived of an opportunity for a better medical outcome with alternative care, or be forced to override the employer-provided care at his or her own financial burden. Furthermore, if denied an opportunity to make a claim for unauthorized care at a contested-case hearing, an injured employee could face this predicament even if the unauthorized alternative care proved to be more beneficial than the care offered by the authorized provider(s) would likely have produced and even if the employee's decision to pursue alternative care did not implicate the purpose and concerns of the statute giving the employer the right to choose care. See Zomer v. W. River Farms, Inc., 666 N.W.2d 130, 133 (Iowa 2003) (stating the workers' compensation statutes are to be interpreted consistently with their purpose).—


Under this scenario, an employee must prove “the unauthorized care was reasonable and beneficial under all the surrounding circumstances, including the reasonableness of the employer-provided care, and the reasonableness of the decision to abandon the care furnished by the employer in the absence of an order from the commissioner authorizing alternative care.”  Id. At 208.

Claimant has not met this burden.  Even Dr. Kuhnlein, claimant’s own physician opined that claimant did not need additional testing or surgical treatment and recommended claimant exercise, lose weight, and pursue conservative treatment measures.  Dr. Kuhlein determined that no treatment after February 28, 2011, produced any significant benefit.  

Therefore, claimant presented no evidence that the unauthorized care was more beneficial than the noncare recommended by Dr. Shaffer or Dr. McHenry in the spring and summer of 2011.

Claimant is not entitled to reimbursement of medical expenses itemized in Exhibit 16.

Defendants assert that prior to hearing they paid 27 weeks of permanent partial disability benefits at the rate of $285.59 and seek a credit for that amount.  Defendants are entitled to a credit for any indemnity benefits paid after February 15, 2011, the date of maximum medical improvement.  


Claimant seeks penalty benefits on the low industrial assessment, the late payment of one permanent partial disability check, the failure to pay Auxier, and the underpayment of rate.


If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996). 


Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer's liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 


An employer's bare assertion that a claim is fairly debatable is insufficient to avoid imposition of a penalty.  The employer must assert facts upon which the commissioner could reasonably find that the claim was "fairly debatable."  Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  


Claimant seeks additional weekly benefits pursuant to Iowa Code section 86.13(4).  This particular provision requires that if a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse, the workers’ compensation commissioner shall award additional weekly benefits in an amount not to exceed 50 percent of the amount of benefits that were unreasonably delayed or denied.  Iowa Code section 85.13(4)(b).  A reasonable or probable cause or excuse must satisfy the following requirements:
(1)
The excuse was preceded by a reasonable investigation and evaluation by the employer or insurance carrier into whether benefits were owed to the employee;

(2)
The results of the reasonable investigation and evaluation were the actual basis upon which the employer or insurance carrier contemporaneously relied to deny, delay payment of, or terminate benefits;

(3)
The employer or insurance carrier contemporaneously conveyed the basis of the denial, delay in payment, or termination of benefits to the employee at the time of the denial, delay or termination of benefits.

(Iowa Code section 86.13(4)(c))

  
Defendants have the burden to show compliance with this statutory provision in order to avoid the mandatory assessment of a penalty.  Jenson v. Cummins Filtration-Lake Mills, File Nos. 5032401/5032402 (App September 25, 2012).

Claimant was paid permanent partial disability benefits based on the five percent assessment of Dr. McHenry.  Dr. Kuhnlein’s determination of seven percent was not much higher.  Defendants were not unreasonable in the amount of permanent partial disability paid.  


Claimant’s rate calculation was rejected and therefore no underpayment of rate was found.


Claimant asserts that the nonpayment of temporary benefits from October 6, 2010 through October 11, 2010, was unreasonable and therefore nonpayment of healing period benefits for that period of time is subject to an award of penalty benefits.  At this late date, defendants have carried out their investigation and knew that claimant was placed off work on October 6, 2010.  No attempt to excuse this late payment was made.  Therefore, claimant is entitled to a penalty of 10 percent on the nonpayment of temporary benefits from October 6, 2010, through October 11, 2010.


The final penalty issue is the Auxier issue.  Claimant is entitled to a notice indicating why benefits are terminated.  Claimant asserts no such letter was provided.  Further, claimant asserts that it wasn’t until April 13, 2011, that a check in the amount of $1364.55 for back payment of permanent partial disability was made.  According to exhibit I, claimant was paid continuously from October 12, 2010, until August 23, 2011.  Benefits therefore did not cease until August 23, 2011.  The purpose of Auxier is to notify the claimant of a change or termination in benefits.  Auxier v. Woodward State Hosp.-Sch., 266 N.W.2d 139 (Iowa 1978).  Defendants assert that claimant knew of the termination of benefits as early as April 2011.  However, no 30 day advance written notice was provided.  


Termination of benefits is legally justified when: 1) the employee has returned to work, or 2) it is medically indicated that significant improvement from the injury is not anticipated, or 3) the employee is medically capable of returning to the same or similar work.  However, even when “(2)” or “(3),” noted above, have occurred, if the employee has not returned to work, weekly benefits cannot be terminated without giving the employee 30 days advance written notice stating the reasons and indicating the right to file a claim with Division of Workers’ Compensation.  Christensen, 554 N.W.2d 254 (Iowa 1996); Auxier, 266 N.W.2d 139.   No such letter is in the record.  


Therefore, claimant is entitled to an auxier payment.  Failure to provide the “Auxier notice” usually results in an additional 30 days of benefits in a contested case proceeding before the workers' compensation commissioner.”  Lawyer and Higgs, Iowa Workers’ Compensation Law and Practice, Third Edition, §13-8, page 159.   Therefore, claimant is entitled to an additional thirty days of benefits.  

ORDER


THEREFORE IT IS ORDERED:


That defendants are to pay unto claimant healing period benefits at the rate of two hundred eighty-six and 66/100 dollars ($286.66) per week from October 6, 2010 to October 11, 2010.  


That defendants are to pay unto claimant fifty percent (50%) of the aforementioned healing period benefits owed in the form of a penalty for nonpayment.


That defendants are to pay an additional thirty (30) days of benefits at the rate of two hundred eighty-six and 66/100 dollars ($286.66) per week for failure to provide an Auxier notice.

That defendants are to pay unto claimant one hundred twenty-five (125) weeks of permanent partial disability benefits at the rate of two hundred eighty-six and 66/100 dollars ($286.66) per week from February 15, 2011.


That claimant is not entitled to reimbursement of unpaid medical bills.  


That defendants shall pay accrued weekly benefits in a lump sum.


That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.


That defendants are to be given credit for benefits previously paid after February 14, 2011.  


That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).


That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33.


Signed and filed this ____20th_____ day of March, 2013.
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