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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

KENNETH E. SMITH,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                       File No. 5017669

CASE CORPORATION,
  :



  :                  ALTERNATE MEDICAL

Employer,
  :


Self‑Insured,
  :                      CARE DECISION


  :

and

  :



  :

SECOND INJURY FUND OF IOWA,
  :



  :


Defendants.
  :                  HEAD NOTE NO:  2701
______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapter 17A.  The claimant, Kenneth Smith, has filed an application for alternate medical care pursuant to Iowa Code chapter 85.27 and rule 876 IAC 4.48.  This case came on for telephone hearing on October 19, 2006, at 10:30 a.m.  The record consists of claimant’s exhibits 1-4; defendant’s exhibits A-B; and the testimony of Kenneth Smith. 

The undersigned has been delegated the authority to issue a final agency action in this matter.  Appeal of this decision, if any, would be by judicial review pursuant to Iowa Code chapter 17A.19.

FINDINGS OF FACT

The deputy workers’ compensation commissioner, having heard the testimony of the witness and having considered the evidence in the record, makes the following findings of fact:

The claimant sustained an injury arising out of and in the course of his employment on September 16, 2004.  The injury occurred when the claimant was walking down some stairs and slipped, twisting his right knee.  He had an onset of sharp pain in his knee and within a half an hour after the injury, there was also swelling in his knee.  The employer directed the claimant to Greg Hill, M.D., an orthopaedic surgeon in West Burlington, Iowa.  He had arthroscopic surgery on March 10, 2005.  (Defendant’s Exhibit A, page 1)  On May 2, 2005, the claimant was doing well and Dr. Hill released him to return to work with no restrictions.  (Def. Ex. A, p. 1)  Dr. Hill also felt that he was at maximum medical improvement.  (Def. Ex. A, p. 1) 

The claimant testified that he did “real good” after surgery.  However, when he returned to work the pain returned and he thought he had “tore it out again.”  The claimant returned to see Dr. Hill, who continued to evaluate and treat the claimant’s knee.  According to Dr. Hill’s report of October 12, 2006, the claimant had a right leg venous Doppler and an x-ray and had a series of injections with cortisone and Synvisc.  (Def. Ex. A, p. 1)  Physical therapy and a trial of Celebrex were ordered on January 4, 2006.  (Def. Ex. A, p. 2)  Another cortisone injection was given on February 15, 2006.  (Def. Ex. A, p. 2)  Dr. Hill indicated that he gave thought to another MRI if there was no improvement.  (Def. Ex. A, p. 2)  On March 15, 2006, the claimant reported improvement and that his previous sharp pain had resolved.  (Def. Ex. A, p. 2)  His exam was essentially unremarkable and the claimant was agreeable to follow up as needed with his activities as tolerated.  (Def. Ex. A, p. 2)  

Dr. Hill next examined the claimant on August 14, 2006, for purposes of determining whether the claimant had any permanent impairment.  Dr. Hill stated as follows: 

Mr. Smith’s last clinic visit was on August 14, 2006 at the request of the work comp carrier for an examination to determine an impairment rating.  At that time, Mr. Smith reported good relief of his R medial knee pain following femoral medial epicondyle injection which was given 6 months previously on February 15, 2006.  R knee exam at that time revealed no gait disturbance, no meniscal signs, only mild focal tenderness to firm palpation at the femoral medial epicondyle, otherwise unremarkable exam.  That exam and review of Mr. Smith’s above treatment summary suggest that an impairment rating should be based on previous medial and lateral meniscus injuries, status post partial medial meniscectomy and partial lateral meniscectomy.  Mr. Smith achieved the most significant relief of his medial R knee pain following extra-articular femoral medial epicondyle injection, not from previous intra-articular treatments.  Therefore, in my opinion, the intra-articular findings of mild chondromalacia (mild degenerative changes) do not warrant additional impairment rating or additional surgical treatment including diagnostic arthroscopy at this time.
(Def. Ex. A, p. 2)

The claimant agreed that the last injection he had “did seem to help” but he felt that at the present time he was back to where he started.  He saw Dr. Hill again on October 18, 2006, and told him about the pain he was having and the increased swelling.  Dr. Hill changed the claimant’s anti-inflammatory medication and told the claimant that if this medication did not help, he might consider another MRI.  According to the claimant, Dr. Hill did not give him a return appointment date.  The claimant also takes ibuprofen and arthritis strength Tylenol.  

The claimant stated that he was happy with the surgery done by Dr. Hill and that he had asked to see Dr. Hill again after the pain returned.  The alternate care he has requested is a diagnostic arthroscopy.  The claimant had an independent medical evaluation with Keith Riggins, M.D. on August 22, 2006.  In his report, Dr. Riggins recommended that the claimant have a diagnostic arthroscopy of the right knee in order to determine whether the claimant has had additional tearing of the medial meniscus.  (Cl. Ex. 2, p. 7)  This recommendation was based on the claimant’s persistent posteromedial joint tenderness, effusion of the right knee and exacerbation of pain by kneeling activities.  (Cl. Ex. 2, p. 7)  

CONCLUSIONS OF LAW

The claimant sustained an injury arising out of and in the course of his employment on September 16, 2004, and the defendant has accepted liability for this injury.  Iowa Code section 85.27 sets forth the obligation of the employer for treatment of work related injuries and states in relevant part: 

For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care.  The treatment must be offered promptly and be reasonably suited to the treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and the employee cannot agreed on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefore, allow and order other care. 

An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).

In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W. 2d 433, 437 (Iowa 1997), the Iowa Supreme Court held that when evidence is presented to the commissioner that the employer-authorized medical care has not been effective and that such care is inferior or less extensive than other available care requested by the employee, the commissioner is justified by section 85.27 to order the alternate care.  

In this case, the claimant is requesting alternate medical care in the form of a diagnostic arthroscopy as recommended by Dr. Riggins.  Dr. Riggins has seen the claimant on only one occasion, that for an independent medical evaluation.  Dr. Hill, the claimant’s treating physician, has continued to treat the claimant for his injury and has recommended conservative care, based in part on the claimant’s clinical response to the injections given to the knee.  The claimant testified that he is not dissatisfied with Dr. Hill, per se, but he does want the surgery because he would like to see what the problem is with his knee.  Dr. Hill has diagnosed the problem with his knee, has offered care that has relieved the claimant’s pain for extended periods of time, and is presently offering treatment with the option of further evaluation if there is no improvement.  His opinion on why surgery is not necessary at this time is the most persuasive opinion in the record.

The claimant has not sustained his burden of proof that the care he is presently receiving is not reasonably suited to treat his injury.  Claimant’s request for alternate medical care will not be granted.  

ORDER

The claimant’s petition for alternate care is hereby denied.
Signed and filed this ______20th______ day of October, 2006.

   ________________________







  VICKI L. SEECK
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