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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

CAROL FITZLAFF FILLIN  \* MERGEFORMAT ,
:



:


Claimant,
:



:

vs.

:



:                         File No. 1236756

NORTHERN IOWA DIE CASTING,
:



:                      A R B I T R A T I O N


Employer,
: 



:                            D E C I S I O N 

and

:



:

UNITED FIRE AND CASUALTY,
:



: HEAD NOTE NOS. 1401, 1402.40, 1803,


Insurance Carrier,
:                                 1803.1, 4000.2


Defendants.
:           

______________________________________________________________________

INTRODUCTION

This is a proceeding in arbitration filed by Carol Fitzlaff, claimant, against Northern Iowa Die Casting, employer, and United Fire and Casualty, insurance carrier, defendants, for benefits as a result of an injury that occurred on November 12, 1998.  A hearing was held in Storm Lake, Iowa, on November 29, 2001 at 3:00 p.m. which is the time, date and place previously set by the order of the Workers’ Compensation Commissioner.  Claimant was represented by E. W. Wilcke.    Defendants were represented by Thomas M. Plaza. 

The record consists of claimant’s exhibits 1 through 8 minus exhibit 1, page 2, exhibit 6, page 29, exhibit 7, pages 56-65; defendants’ exhibits A through D and F through K.  The testimony of Carol Fitzlaff, claimant; Ed Fitzlaff, claimant’s husband, and Barbara Range, employer’s business manager.  The case was fully submitted at the close of the hearing.  Both attorneys submitted excellent post hearing briefs. 

STIPULATIONS

The parties stipulated to the following matters at the time of the hearing.  

That an employer-employee relationship existed between employer and claimant at the time of the injury.


That claimant sustained an injury on November 12, 1998, which arose out of and in the course of her employment with employer.    


That the injury was the cause of temporary disability.


That the injury was the cause of permanent disability. 


That claimant was off work from November 13, 1998 through January 3, 1999 and received temporary disability benefits for this period of time.  


That temporary disability benefits were no longer in dispute.


That the commencement date for permanent partial disability benefits, in the event they are awarded, is January 4, 1999.


That claimant’s gross earnings were $296.79 per week; that claimant was married and entitled to six exemptions; and that the rate of compensation for this case was $215.34 per week based upon the foregoing information.


That defendants are not asserting any affirmative defenses.

That medical benefits are no longer in dispute.

That in the event of an award of permanent partial disability benefits that defendants are entitled to a credit in the amount of $10,235.15 for permanent partial disability benefits paid to claimant prior to hearing.  (Exhibit 8, pages 67 & 68)

ISSUES

The parties submitted the following issues for determination at the time of the hearing.


Whether claimant sustained an injury to a scheduled member and is entitled to scheduled member disability benefits; or whether claimant sustained an injury to the body as a whole and is entitled to industrial disability benefits; and if claimant is entitled to permanent disability benefits how much is she entitled to.


Whether claimant is entitled to penalty benefits under Iowa code section 86.13.

PRELIMINARY MATTERS


At the request of defendants, claimant’s husband, Edwin Fitzlaff, was sequestered during his wife’s testimony.

FINDINGS OF FACT


Claimant, Carol Fitzlaff, was born on April 18, 1957.  She testified that she was 44 years old at the time of the hearing.  


Claimant related that she had attended 11 years of school and later obtained a G.E.D. (General Education Development Certificate).  Claimant’s past employments include waitress, laborer, painter, dishwasher, cook, egg processor, turkey hatchery worker and fish saner. 


Claimant started to work for employer on October 5, 1998 as a caster working with molten metal casting parts for John Deere.  She poured hot molten metal into a die to form the parts.  Then she removed the parts and put them into a dip tank for them to cool off.


At the time she started her employment she was earning $8.50 per hour.  At the time her employment ended she was earning $9.25 per hour.


On November 12, 1998 hot molten metal came out from under the door in the mold because the door did not go all the way down.  It sprayed her with hot molten metal from behind and she was burned.  As per company instructions she ran to the shower to cool it off.  Two coworkers, a man and a woman, tried to get her boot off but her sock and her boot were actually melted to her foot on the left side.


Claimant was taken to the Spirit Lake Hospital where she was treated by Steve Carlson, M.D.  He determined that she needed a skin graft and then she was immediately sent to St. Luke’s Regional Medical Center in Sioux City, Iowa where she was treated by Larry D. Foster, M.D.  


The chief complaint was shown as third degree burns to the left ankle and second degree burns to the right leg on November 13, 1998 at St. Luke’s Hospital in Sioux City.  


The doctor’s history stated that claimant was away from the machine when she was hit in the back of her right leg by some molten metal and some got inside her left boot and she sustained a deep burn to the posterior aspect of her left ankle.  Dr. Foster said she suffered a deep, approximately 4.5 centimeter, wound and eschar on the posterior left ankle.  She was admitted for tangential excision and grafting.  Dr. Foster’s impression was less than one percent body surface area, third degree burn, and about one percent body surface area posterior right leg.


She was admitted to surgery on November 13, 1998 for a full thickness burn of the left ankle.  The operation was described as a tangential excision, debridement and autograft.  

On December 2, 1998, Dr. Foster reported that the center portion of the graft was a 60 percent take.  He said that he lost about 40 percent of periphery.  He said claimant was restricted to a sitting job in a clean office type work and that she could return to work in this environment for two weeks.


On December 16, 1998, Dr. Foster said “we are getting good epithelialization of the lost portion of the graft.  It is moving beautifully and filling in nicely”.  


On December 30, 1998, claimant was released to return to work without restrictions.


Dr. Foster did not give a permanent disability determination because claimant called and cancelled her appointment for it.


Post operative care was provided by Thomas S. Beck, M.D., who first saw claimant on August 31, 1999, for left posterior calf clicking and burning.  The doctor said she had a mildly antalgic gait.  There was a 5 cm. in diameter burn centered over the proximal Achilles tendon at the mid to distal third of the lower leg.  He could not reproduce any click or snap.  He thought most of her complaints were related to scar tissue and probable tendon sheath involvement.  He returned claimant to work with limited climbing and stairs on August 31, 1999.  


On October 7, 1999, he returned claimant to full duty.  He said that claimant had been to formal physical therapy including desensitization and scar excursion improvement.  He said the patient reported much relief with the desensitization.  She had discontinued physical therapy on her own because she said that work was docking her pay for the time missed.  


On October 14, 1999, Dr. Beck provided a narrative report to the insurance carrier.  Claimant remained sensitive to clicking, pain, and temperature changes but had much improvement with the desensitization and scar excursion.  


Dr. Beck said the patient had a normal gait pattern.  Scar measured 5 cm. in diameter.  He said claimant had reached maximum medical improvement and he recommended no additional surgical intervention.


Dr. Beck stated “In regard to Partial Permanent Impairment, according to the AMA Guides to the Evaluation of Permanent Impairment, Fourth Edition, Chapter 3, 13.5 Table 2, Class 1 impairment 5% whole person.”  

He said claimant could work with attention to proper care for the wound.  He recommended against long periods of standing, climbing, and squatting activities.  She will require occasional anti-inflammatories.  

She will have to exercise caution with respect to shoe wear and employ adequate padding with Tubex-gauze, thick socks, and appropriate shoe wear.  She was released and follow-up would be on an as needed basis.  

On July 14, 2000, he reiterated that this was in fact a five percent whole person impairment.  

On August 31, 2000, he told defendants’ counsel in a telephone conversation that none of claimant’s complaints were to her back or hip involvement.  “After reviewing her chart, there is no evidence that she complained of injury to her back or hip as a result of her burn.”  (Claimant Exhibit 5, p. 27)  He formalized this in a letter to defendants’ counsel on September 15, 2000.

Claimant was seen by G. J. Valkosky, D.P.M.  Dr. Valdosky wrote that claimant had traumatic adhesive peritendonitis of the left Achilles tendon and that this was manifested in her gait with an early heel-off and a significant limp, on the left lower extremity.  He said he would put her impairment at five percent of the total body.

Dr. Valdosky continued: 

Her current gait pattern significantly affects her knee, hip and back.  I really don’t have any notation in my chart, if she is experiencing any pain in these other areas, but due to the compensatory nature of the left extremity injury, a postural change may come into effect sometime in the future.  

(Cl. Ex. 7, p. 30)  


On June 13, 2000, Dr. Valkosky increased his impairment rating with the explanation that her severely antalgic gait with a shortened stance phase of gait, as well as her inability to walk for any distance, secondary to pain in the burn region, puts her at the seven percent whole person impairment.  

Claimant’s counsel calls attention to the AMA Guides, section 17.2(c) gait derangement which is exhibit 7, page 66.  It provides a whole person impairment for a lower limb impairment due to gait derangement.  However the preliminary paragraph states that an impairment rating due to a gait derangement should be supported by pathologic findings, such as x-rays.  Except as otherwise noted the percentages given in Table 17-5 are for full- time gait derangements of persons who are dependent on assistive devices.


It is determined that claimant does not qualify for a rating under section 17-5 for two reasons.  First, she testified that she walks with a cane, however, there is no evidence that it was prescribed by any physician.  Secondly, she does not have a full-time gait derangement based on her own testimony as well as Dr. Beck and defendants’ independent medical examining doctor, Robert B. Hartman, M.D.  

Dr. Hartman examined claimant on August 30, 2001 and wrote a report on September 12, 2001.  He summarized the history of the treatment for this injury similar to the history that has been provided in this decision.


Dr. Hartman pointed out that Dr. Beck in his September 15, 2000 letter commented that there were no objective physical examination findings to suggest involvement of the hips, back or trunk confirming isolation of Ms. Fitzlaff’s injury to the left leg.


Dr. Beck also noted that Dr. Valkosky, assigned a seven percent permanency rating based upon an involvement of the whole body.  


Claimant’s complaints at the time of his examination were aching in her left ankle when she stands greater than five hours at a time.  Discomfort radiates up her Achilles and stiffness occurs in her ankle.  He said Ms. Fitzlaff is pleasant and polite and she answers questions directly.  


Dr. Hartman’s impression is (1) Status post split thickness skin graft, left ankle, secondary to third degree burn.  (2) Diminished dorsi flexion, left ankle, secondary to third degree burn.  The doctor stated that Ms. Fitzlaff suffered a significant burn which required split thickness skin grafting.  By her own admission the skin graft has healed.  Dr. Hartman states:

Although Ms. Fitzlaff complains of discomfort around the graft site “running up my Achilles,” there is no indication presented by Ms. Fitzlaff that she has experienced knee pain, hip pain, back pain, or trunk pain consequential to her ankle injury.  Indeed, Ms. Fitzlaff presents no complaints referable to these areas whatsoever.     

(Defendants Exhibit A, page 3)


Dr. Hartman found this consistent with the findings of Dr. Beck dated September 15, 2000.


Dr. Hartman concluded that while Ms. Fitzlaff has subjective complaints referable to her ankle and the site of the skin graft, her physical examination discloses only the graft itself, and a slight reduction in dorsi flexion of the ankle.       

The doctor said that Ms. Fitzlaff demonstrates a normal gait pattern when she is not being observed.  However when she is asked to demonstrate her gait she clearly limps.  He said the normal gait pattern he found was consistent with that determined with Dr. Beck on October 7, 1999.  Dr. Hartman then stated: 

Therefore, based on all of the available information, it can be stated within a reasonable degree of medical certainty, that Ms. Fitzlaff suffered a third degree burn to her left ankle which was appropriately managed with a split thickness skin graft, and which has left her with only a moderate scar, and a minimal loss of dorsi flexion in the ankle.

(Deft. Ex. A, pp. 3 & 4)


He said maximum medical improvement was reached on October 7, 1999 when a normal gait pattern and virtually normal range of motion was determined in the left ankle, by Dr. Beck.


Dr. Hartman said that Dr. Valkosky’s assertion of a seven percent whole person impairment lacks foundation and objective physical examination criteria.  He said it was simply an inappropriate rating.  

Using the AMA Guides Dr. Hartman assigned a zero percent permanent impairment based upon the scar.  He did determine that she had a two percent permanent partial impairment to her left lower extremity as a consequence of her lost dorsi flexion.  He added that Ms. Fitzlaff has no impairment attributable to her knees, hips or back.  He added that her subjective complains are not supported by objective physical examination abnormalities.  

CONCLUSIONS OF LAW

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 14(f).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The right of an employee to receive compensation for injuries sustained is statutory. The statute conferring this right can also fix the amount of compensation payable for different specific injuries.  The employee is not entitled to compensation except as the statute provides.  Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936).

Compensation for permanent partial disability begins at termination of the healing period.  Iowa Code section 85.34(2).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method; the industrial method is used to evaluate an unscheduled disability.  Simbro v. Delong's Sportswear, 332 N.W.2d 886 (Iowa 1983); Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 106 N.W.2d 95 (1960).

An injury to a scheduled member may, because of after effects or compensatory change, result in permanent impairment of the body as a whole.  Such impairment may in turn be the basis for a rating of industrial disability.  It is the anatomical situs of the permanent injury or impairment which determines whether the schedules in Iowa Code 85.34(2)(a)-(t) are applied.  Lauhoff Grain v. McIntosh, 395 N.W.2d 834 (Iowa 1986); Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 (1943).  Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936).

Based upon the evidence summarized above it is determined that claimant has failed to sustain the burden of proof by a preponderance of the evidence that she has sustained an injury to the body as a whole.  


Dr. Valkosky attempts to give body as a whole evidence but fails to specify what it is, or where it is, and how it effects the functioning of claimant’s body.


Dr. Valkosky says:

Her current gait pattern significantly affects her knee, hip and back.  I really don’t have any notation in my chart, if she is experiencing any pain in these other areas, but due to the compensatory nature of the left extremity injury, a postural change may come into effect sometime in the future.

(Cl. Ex. 7, p. 30)


Thus, Dr. Valkosky is unable to specify how the hip or back or any other part considered to be the body as a whole has been affected by this ankle injury.  

He speculates that a postural change might come to affect in the future.  That is not compensable at this time because it is only speculation.


It is determined that claimant has sustained a scheduled member injury to her left lower extremity as defined by Dr. Hartman.  He determined that claimant was entitled to a two percent permanent functional impairment of the lower extremity.  Two percent of 220 weeks amounts to 4.4 weeks of compensable disability for claimant’s injury in this case.  


With respect to penalty benefits the workers’ compensation commissioner has used a “fairly debatable” standard to determine whether penalty benefits are appropriate.  Boyd v. Western Home, 890207 IAWC 23 (appeal dec. 1991); Heidt v. Lynn Photo Co., 91-92 IAWC 155, 156 (appeal dec. 1992).  


In Christensen v. Snap-On Tools Corp., the Iowa Supreme Court held that an employee would be entitled to benefits in the case of a delay unless the employer could establish a reasonable cause or excuse which would exist if “(1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.”  The court went on to say that a “reasonable basis” exists if the claim is “fairly debatable.”  

(Christensen v. Snap-On Tools Corp., 554 N.W.2d 254, 260 (Iowa 1996).


It is quite common in workers’ compensation law practice for persons with scheduled member injuries to attempt to have them determined to be injuries to the body as a whole.  It is equally as common for employers and insurance companies to debate these attempts.  The instant case is not unlike hundreds of other similar cases.  It is determined to be that whether claimant sustained an injury to a scheduled member or to the body as a whole was extremely debatable, although claimant did in fact sustain a deep, painful, and traumatic injury to her ankle.  The evidence clearly does not support that there is any physical limitation beyond claimant’s left lower extremity by the evidence analyzed in this case above.

ORDER


THEREFORE, IT IS ORDERED:


That defendants pay to claimant four point four (4.4) weeks of permanent partial disability benefits for two percent (2%) permanent functional impairment to claimant’s left lower extremity at the agreed rate of two hundred fifteen and 34/100 ($215.34 ) dollars per week in the total amount of nine hundred forty-seven and 58/100 ($947.58) dollars.


That defendants are entitled to a credit in the amount of ten thousand two hundred thirty-five and 15/100 ($10,235.15) dollars for permanent partial disability paid prior to hearing.  Therefore, no further amounts are due to claimant.  


That each party will pay their own costs of this action and defendants will pay for the attendance of the court reporter at hearing and transcript of the hearing pursuant to Iowa Code section 86.18, Iowa Code section 86.40 and rule 876 IAC 4.33.


That defendants file claim activity reports as requested by this agency pursuant to rule 876 IAC 3.1.

Signed and filed this ___17th____ day of June, 2002.

   ________________________






       WALTER R. MCMANUS, JR.







   DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER

Copies to:

Mr. E. W. Wilcke

Attorney at Law

1510 Hill Ave.

PO Box 455

Spirit Lake, IA  51360

Mr. Thomas M. Plaza

Attorney at Law

PO Box 3086

Sioux City, IA  51102

